



But, assuming that this is a new ground 
(which it is not), it is one which pre¬ 
sents no federal question. Nor does 
Anderson suggest any reason why the 
ends of justice would be served by a re¬ 
examination of the old grounds. 

[11, 12] But, even had the trial court 
overlooked the fact that all points 
raised had been previously litigated in 
federal court proceedings, it would have 
been required to deny the relief request¬ 
ed. This is true because no one of the 
grounds stated in Anderson's applica¬ 
tion for a writ of habeas corpus present¬ 
ed anything approaching a federal ques- 
tion.*^^ A state prisoner is not entitled 
to a writ of habeas corpus from a fed¬ 
eral court unless he is in custody in vio¬ 
lation of the Constitution or laws or 
treaties of the United States. Samp- 
sell v. People of State of Cal., 9 Cir., 
191 F.2d 721. 

[13] We are therefore of the view 
that the papers before us reveal no rea¬ 
sonable probability that an issue which 
is not plainly frivolous may be presented 
on this appeal. Accordingly we hold, 

9. Briefly stated, the grounds asserted in 
the applieation for a writ of habeas 
corpus are as follows: 

(1) Andrrson was not brouglit to trial 

within sixty days after the filing of the 
information, contrary to C.al.Ih'n.Oodc. §§ 
1381. (Tliis question was disposed 

of in People v. Ainlerson, 120 Cal.App. 

2d 702, 272 P.2d SO."*, it being iiointed 
out that the delay was due to the fact 
that AmhTson, after apiirehension, be¬ 
came a fugitive from justice) ; 

(2) Anderson was not taken before a 
magistrate “without unnecessary delay, 
and, in any event, within two days after 
his arrest,” as required by Cal.Pen.Code, 

§ 825. but was held from March 23, 1953, 
until duly 13, 195.3, before being trans¬ 
ported to Los Angeles, “without a pres¬ 
entation before a magistrate.” (The 
state court decision referred to above 
r(;^ites that the information was filed on 
September 1.3, 1951, and that he was ar¬ 
raigned on S(q>lemb«'r 17, 1951) ; 

(3) Th*' evidence was insjifficient to 
Fnsf.ain the conviction because no criminal 
intmit was .slmwii. (Tliis question was 
dealt with in the decision of the Cali¬ 
fornia District Court of Appeal, supra, it 
being held that “the evidence fullv sun- 


in conformity with the principle an¬ 
nounced earlier in this opinion, that the 
due process clause of the Fifth Amend¬ 
ment does not entitle this appcdlant to 
the appointment of counsel as a matter 
of right. 

The same considerations are sufficient 
to indicate that we should not grant such 
reciuest as a nialtc'i* of discret ionary ro- 
liel. But there are also other considera¬ 
tions h'ading to the same conclusion, 
which ought to be mentioned. 

[14] This particular habeas corpus 
proceeding involves not a federal, but a 
state prisoner. He has already had a 
complete state court adjudication of 
every issue which he seeks to raise.^^ 
Except under most unusual circumstanc¬ 
es, an attorney ought not to be appointed 
by a federal court for the purpose of 
trying to find something wrong with a 
state judgment of conviction. 

The request for appointment of coun¬ 
sel to assist Anderson in obtaining leave 
to proceed in forma pauperis on this ap¬ 
peal is accordingly denied. 

ports the finding that d<fviidaiit w^as 
guilty of grand theft”) ; 

(4) It w.'is error to permit use. at the 
trial, of n tr.inseript of tlie preliminary 
hearing. (Uejeoting ilic s.amo conten¬ 
tion. the California District Court of 
App(‘al said: “Defendant has no cause 
for complaint heejiuso Ids counsel, in hi.s 
presence, submitted the cause on tlie 
transcrii)t of the prelindnary examina¬ 
tion r(‘serving the right to present fur- 
th(‘r evifleiice.’*) 

Briefs filed by appellant in this court 
advance two or three additional grounds 
wliich were not mentioned in his applica¬ 
tion for a writ of habeas corpus. None 
of them, however, iinolves a federal 
quest ion. 

10. Were tlii.s not true, he would not have 
exlmusted his st.ate remedies, and would, 
for th.at r»‘asoii, have no stamling in fed¬ 
eral court. 

If. In the rare case wlu're stat*' .appel¬ 
late review on the merits has hemi de¬ 
nied bee.ause of n jurisdictional d*‘f<‘ct 
for which the appellant ought not to be 
blamed, a dilFerent conclusion may be in- 
die.ated 


[15] The factors outlined above in¬ 
dicate that the certificate of the district 
court that the appeal is not taken in good 
faith should not be displaced, and we 
decline to do so. The motion to proceed 
in forma pauperis is therefore denied. 

The district court, in an order dated 
May 6, 1958, denied Anderson’s request 
for a certificate of probable cause. For 
the same reasons wliich actuate our dis¬ 
position of the other motions referred 
to above, each of the undersigned judges, 
acting individually, declines to issue a 
certificate of probable cause. 

The application for a certificate of 
probable cause, motion for leave to pro¬ 
ceed in forma pauperis, and request for 
appointment of counsel are denied. The 
appeal is dismissed. 
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Secretary of State. The United States 
District Court for the Flastern District 
of New York, Mortimer W. Byers, Chief 
Judge, denied defendant’s pretrial mo¬ 
tions to suppress certain evidence, 155 
F.Supp. 8, and to strike alleged sur¬ 
plusage from indictment and entered 
judgment on verdict of guilty and the 
defendant appealed. The Court of Ap¬ 
peals, Waterman, Circuit Judge, held 
that agents of immigration and naturali¬ 
zation seiwice, while making a valid ar¬ 
rest pursuant to a deportation arrest 
warrant, could, as an incident of arrest, 
conduct a search of hotel room in which 
arrest was made without possessing a 
search warrant. 

Affirmed. 

1. Conspiracy 0=523 

In a prosecution for a conspiracy, 
failure or success of conspiracy is of no 
relevance and failure to produce evidence 
of success is not fatal. 

2. Searches and Seizures C= 57 (i) 

Only unreasonable searches and 
seizures are prohibited by the Fourth 
Amendment, and determination of 
whether a search or seizure is unrea¬ 
sonable depends upon particular facts 
and circumstances of each case. U.S. 
C.A.Const. Amend. 4. 

3. Arrest 0=571 

Agents of Immigration and Nat¬ 
uralization Service, while making a valid 
arrest pursuant to a deportation arrest 
warrant, could, as an incident of arrest, 
conduct a search of hotel room in which 
arrest was made without possessing a 
search warrant. U.S.C.A.Const. Amend. 

4. 

4. Arrest 0=571 

Government agents may, as incident 
to a lawful arrest, conduct a search of 
premises where arrest is made. U.S. 
C.A.Const. Amend. 4. 

5. Arrest 0=71 

A search conducted pursuant to an 
arrest made without a warrant is not 
dependent upon the urgency of the sit¬ 
uation. U.S.C.A.Const. Amend. 4. 

















6. Criminal Law <3=^260(11) 

Findings of trial court may not be 
set aside unless clearly erroneous. 

7. Criminal Law 0=^391 
Searches and Seizures 0^7(12) 

In prosecution for conspiring to vio¬ 
late espionage laws by foreign espionage 
agent who was arrested by immigration 
agents on information furnished by 
agents of Federal Bureau of Investiga¬ 
tion, who received permission to question 
foreign agent prior to his arrest by im¬ 
migration agents, evidence sustained 
finding that search conducted by immi¬ 
gration agents following arrest was not 
unreasonable and did not violate Fourth 
Amendment and that arresting officers 
in good faith searched hotel room in 
which foreign agent was arrested for 
purpose of finding w^eapons or evidence 
of alienage and not to uncover evidence 
of espionage. 18 U.S.C.A. §§ 793(c), 
794(a), 951; Fed.Rules Crim.Proc. rule 
41(e), 18 U.S.C.A.; U.S.C.A.Const. 

Amend. 4; Immigration and Nationality 
Act, §§ 103(a), 241, 242(a), 265, 266, 8 
U.S.C.A. §§ 1103(a), 1251, 1252(a), 
1305, 1306. 

8. Criminal Law <3=^419(12) 

In prosecution for conspiring to vio¬ 
late espionage laws by foreign espionage 
agent who w^as arrested by immigration 
agents, new’spaper article purportedly 
setting forth statements made by Com¬ 
missioner of Immigration and Naturali¬ 
zation W71S hearsay. 18 U.S.C.A. §§ 793 
(c), 794(a), 951; Fed.Rules Crim.Proc. 
rule 41(e), 18 U.S.C.A. 

9. Searches and Seizures <3=^7 (12) 

Where foreign espionage agent was 
arrested by immigration agents pursuant 
to a deportation arrest warrant, seizure 
by immigration agents of several slips 
of paper which foreign agent was trying 
to secrete in his sleeve and which were 
instrumentalities and means by which 
he might have committed crime of es¬ 
pionage was reasonable even though un¬ 
related to the purpose for which warrant 
was issued. 18 U.S.C.A. §§ 793(c), 794 


(a), 951; Fed.Rules Crim.Proc. rule 41 
(e), 18 U.S.C.A.; U.S.C.A.Const. Amend. 

4. 

10. Conspiracy 0=^47 

Evidence was sufficient to sustain 
conviction for conspiring to violate es¬ 
pionage lawg. 18 U.S.C.A. §§ 793(c), 794 
(a), 951; Fed.Rules Crim.Proc. rule 41 
(e), 18 U.S.C.A. 

11. Conspiracy 0^23 

Conspirators’ lack of success does 
not lessen the criminality of their ac¬ 
tivities. 

12. Witnesses C==318 

In prosecution of foreign espionage 
agent for conspiring to violate espionage 
laws, wherein another foreign espionage 
agent testified that he and defendant 
attempted to contact an Army master 
sergeant who had served for a time as 
motor sergeant at American Embassy in 
Moscow, testimony by Army sergeant 
as to contacts with various Russian ci¬ 
vilians and members of military service 
and instructions he received from Soviet 
agents upon return to United States 
and his movements thereafter was prop¬ 
erly admitted to corroborate testimony 
of such other agent. 18 U.S.C.A. §§ 793 
(c), 794(a), 951; Fed.Rules Crim.Proc. 
rule 41(e), 18 U.S.C.A. 

13. Criminal Law’ C=^1167(3) 

Indictment and Information <3^119 

In prosecution for conspiring to vio¬ 
late espionage laws under indictment 
charging that it was part of conspiracy 
to engage in acts of sabotage, such alle¬ 
gation as to sabotage was surplusage, 
but failure to strike such surplusage was 
insubstantial error when there was no 
testimony concerning sabotage or a con¬ 
spiracy to commit sabotage and jury was 
instructed that indictment was not evi¬ 
dence and was not to be considered as 
evidence. 18 U.S.C.A. §§ 793(c), 794 
(a), 951; Fed.Rules Crim.Proc. rule 41 
(e), 18 U.S.C.A. 
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WATERMAN, Circuit Judge. 

On August 7, 1957 a grand jury in the 
Eastern District of New York returned 
an indictment charging the appellant, 
Rudolph Ivanovich Abel, with having 
conspired to violate the espionage laws 
of the United States. Specifically, the 
indictment charged Abel with having 
conspired (1) to violate 18 U.S.C. § 794 
(a) by communicating information con¬ 
cerning the national defense of the Unit¬ 
ed States to the Union of Soviet Socialist 
Republics: (2) to receive and obtain 
material connected with the national de¬ 
fense of the United States for the pur¬ 
pose of transmitting such material to 
the Soviet government in violation of 
18 U.S.C. S 793(c); and (3) to violate 
18 U.S.C. § 951 by acting in the United 
States as an agent of a foreign govern¬ 
ment without prior notification thereof 
having been given to the Secretary of 
State. Prior to his trial upon this in¬ 
dictment, Abel moved pursuant to Rule 
41(e) of the Federal Rules of Criminal 
Procedure, 18 U.S.C. for the return and 
suppression of certain evidence obtained 
by the Government as a result of an al¬ 
leged unlawful search and seizure. The 
motion was heard by Judge Byers who, 
after a hearing, denied it in an opinion 
reported at 155 F.Supp. 8. The appellant 
was tried to a jury and convicted on 
each of the counts in the indictment. 
On November 15, 1957 he was sentenced 
to a total of thirty years imprisonment. 

The primary issue raised by this ap¬ 
peal is whether the Fourth Amendment 
prohibition of “unreasonable searches 
and seizures” was violated when govern¬ 


ment agents without a searen warraut 
searched a hotel room occupied by Abel 
and seized certain articles which they 
found there. Also, we are called upon to 
determine whether there was sufficient 
evidence in the record to sustain a finding 
that Abel conspired to communicate to 
the Soviet Government information the 
transmission of which is prohibited by 
the espionage laws, see United States v. 
Rosenberg, 2 Cir., 1952, 195 F.2d 583, 
certiorari denied 344 U.S. 838, 73 S.Ct. 
20, 97 L.Ed. 687; United States v. Heine, 

2 Cir., 1945, 151 F.2d 813, certiorari de¬ 
nied 328 U.S. 833, 66 S.Ct. 975, 90 L.Ed. 
1608, and to determine whether the trial 
judge erred by receiving in evidence the 
testimony of a non-commissioned Ariny 
officer that he cooperated with the Soviet 
Government while serving in the Ameri¬ 
can embassy in Moscow. And lastly, 
counsel for the appellant urge that a new 
trial is required because the cumulative 
effect of a variety of minor errors alleged 
to have occurred during the trial was 
such that the appellant did not have a fair- 
trial. 

In early May 1957 one Reino Hay- 
hanen entered the American embassy in 
Paris and informed the officials there 
that he was an espionage agent in the 
United States for the Soviet government. 
Hayhanen was interrogated by the offi¬ 
cials and later was flown back to the Unit¬ 
ed States where he was questioned by 
agents of the Federal Bureau of Investi¬ 
gation. It was largely from the testi¬ 
mony of Hayhanen, though there was evi¬ 
dence from other sources as well, that the 
jury learned of the appellant’s activities 
in the United States. Although there is 
no dispute about the sufficiency of the 
evidence to prove concerted activity be¬ 
tween Abel and others on behalf of the 
Soviet government, a brief resume of the 
record developed at the trial will be use¬ 
ful to indicate the scope of the conspiracy 
which was proved and the means by 
which its purposes were to be accom¬ 
plished. 

.4hel is a native of Russia, a citizen of 
the U. S. S. R.. and a Colonel in the K. G. 
B., an espionage agency of the Soviet 
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government. By his own admission he 
entered this country illegally in 1948 at 
an unknown point along the Canadian 
border. After this illegal entry the ap¬ 
pellant, whose cryptonym is “Mark,’' 
adopted several aliases, one of wdiich was 
Emil Robert Goldfus, the name of an 
infant who had died in New York City 
in 1903; while another was Martin 
Collins, a fictitious individual purported¬ 
ly born in New York City. At the time 
of his arrest, on June 21, 1957, Abel was 
residing at the Hotel Latham in Man¬ 
hattan and had rented an artist’s studio 
in Brooklyn. 

Hayhanen was also an agent of the 
K. G. B. and at the time of Abel’s arrest 
held the rank of Lieutenant Colonel, 
though at the time he entered this coun¬ 
try several years earlier he had been a 
Major. Hayhanen entered this country 
in 1952 with the passport and identity 
of one Eugene N. Maki, a native of the 
United States w^ho had left this country 
for Russia in 1927.^ Upon his arrival 
in New York City Hayhanen, according 
to his instructions, placed a tack in a 
designated sign in Central Park. This 
prearranged signal was the means by 
which he w’as to notify Soviet agents in 
New York that he had arrived safely and 
w’as not under surveillance. 

Prior to the time that he had left 
the U. S. S. R. Hayhanen had received 
extensive training in the techniques of 

I. naylinnon's testimony rcvealerl the elab¬ 
orate detail with wliich this illegal en¬ 
try into the eountry had been planned. 

In 1949 he was smuggled into Finland by 
Soviet officials and remained there until 
1952 when he embarked for the United 
States. During this time he assumed the 
identity of Maki and received funds with 
wiiich to pay individuals in Finland so 
that they would be willing to state that 
he had lived in that country since 1943. 

2. “Microdot” is the term ordinarily used 
for a photographic reduction of a docu¬ 
ment which is capable of being enlarged 
so as to be readable. Hayhanen also 
received instructions on this subject from 
Abel after he had met the latter in this 
country. 

3. “Soft film” is made from ordinary film 
by chemically treating the latter so as to 


espionage. Thus, he w^as given instruc¬ 
tion in photography with emphasis on 
making “microdots’’^ and “soft film.’’^ 
He was also taught how' to secrete mes¬ 
sages in hollowed out objects such as 
coins, bolts, screws and match books. 
In addition^ he was given training in 
cryptography and assigned the cryp¬ 
tonym “Vik” w'hich he was to use when 
communicating with other espionage 
agents. Hayhanen w’as also advised of 
the location of three “drops” in New 
York City. A “drop” is a hiding place 
used for the transmission of messages 
concealed in containers. Hayhanen was 
instructed to use these “drops,” which 
were located in a wall on Jerome Avenue 
in the Bronx, a bridge in Central Park, 
and a lamp post in Fort Tryon Park,^ 
in communicating with his superiors. 

Hayhanen had been sent to this 
country to serve as an assistant to an 
individual w^hom he then knew only as 
“Mark.” Nevertheless, he did not meet 
Abel until the summer of 1954 when 
the tw’o of them met in the men’s smok¬ 
ing room at a theatre in Flushing. As 
far as appears, the only significance of 
this meeting was that Abel expressed 
some concern that Hayhanen obtain 
“cover work” which would not interfere 
with his espionage duties.® Thereafter, 
Hayhanen saw Abel frequently, received 
his salary from him, and carried out 
several missions at his direction. On 

romovo its backing, Tlie significance of 
“soft film” for espionage purposes is that 
it is pliable and capable of being folded 
to a small size. 

4. The location of the “drops” was changed 
from time to time, but each was regularly 
assigned a number. Whenever Hayhanen 
had a communication for his superiors 
which he had concealed in a “drop,” he 
would make a horizontal line in colored 
chalk on a slat in a designated fence in 
Central Park, the number of the slat, 
counting from the street side, corre¬ 
sponding to the number of the “drop” at 
which the message had been left. 

5. Cover work,” as Hayhanen testified, is 
a means of visible support, necessary to 
avoid arousing suspicion concerning the 
activities of an agent. 


several occasions he saw Abel make use 
of “drops” which had been assigned to 
him and once was told by the appellant 
that the latter had several agents un¬ 
der him. Abel admitted to Hayhanen 
that he had received coded messages 
and on one occasion Hayhanen observed 
Abel attempting to receive the signals 
of a short-wave radio station. This at¬ 
tempt was unsuccessful. Also unsuc¬ 
cessful were attempts by Abel to find a 
suitable location for the establishment 
of a radio station which he had re¬ 
ceived instructions from Moscow to 
establish. 

[1] The record contains no indica¬ 
tion that Abel or any of his colleagues 
were ever successful in transmitting to 
the Soviet Government any information 
pertaining to the national defense, but 
as the legality of a conspiracy is not 
to be judged by its success, the failure 
to show success is of no relevance. 
United States v. Rabinowich, 1915, 238 
U.S. 78, 35 S.Ct. 682, 59 L.Ed. 1211; 
United States v. Morello, 2 Cir., 1957, 
250 F.2d 631. Considerable evidence is 
contained in the record establishing a 
continuous activity by the appellant on 
behalf of the Soviet government. This 
evidence need not be considered in de¬ 
tail; it will be sufficient to describe a 
particular episode which is relevant to 
issues raised by Abel on this appeal. 

Sometime between July and December 
1954 Abel received instructions from 
Moscow to locate a Soviet agent named 
Roy Rhodes, whose cryptonym was 
“Quebec.” The instructions stated 
that Rhodes’ wife owned several ga¬ 
rages in Red Bank, New Jersey, but 
when, in late 1954, Abel and Hayhanen 
went to Red Bank they were unable to 
loca.te Rhodes. Abel instructed Hay¬ 
hanen that in the latter’s next message 
to Moscow he should request additional 
information about Rhodes. Hayhanen 
received a reply stating that Rhodes’ 
family lived in Colorado and by some 
means not apparent from the record 
he and Abel were able to determine that 
the family lived in the town of Salida. 
AKpI inafriir*tpd Hnvhanen to take a 


trip to Salida. Prior to the time that 
Hayhanen left, he and Abel went to the 
Central Library in Manhattan and ob¬ 
tained the name and telephone number 
of Rhodes’ father. Hayhanen called 
this number when he arrived in Salida, 
stated that his name was Mike and that 
he would like to contact Rhodes. The 
party on the other end of the line, sub¬ 
sequently identified as Arlene Brown, 
a sister of Rhodes, informed Hayhanen 
that Rhodes was living in Tucson, Ari¬ 
zona. Hayhanen returned to New York 
and reported to Abel. Though there 
was some discussion as to whether 
Hayhanen should go to Tucson, Abel 
finally decided against it. 

A discussion of Rhodes* role in the 
Soviet espionage system may be deferred 
until that portion of the opinion which 
deals with the admissibility of his testi¬ 
mony at the trial below. It is sufficient 
at this point to note the reason why 
Abel and his colleagues were so anxious 
to locate Rhodes. In the words of the 
witness Hayhanen: 

“He [Abel] said that Quebec 
could be a good agent because he 
is—some of his relatives are work¬ 
ing on—and he—on military lands. 

“He meant Quebec’s brother, 
who was working somewhere—I 
cannot remember exactly, but in 
some atomic plant, or what it was.** 

In the summer of 1955 the appellant 
took a trip to the U. S. S. R. He and 
Hayhanen did not meet again until the 
following summer. At that meeting 
and during the next few months, ar¬ 
rangements were made for Hayhanen to 
travel to Russia on leave. Hayhanen 
left New York aboard the Liberte on 
April 24, 1957. Shortly after arriving 
in Paris, he notified other Soviet agents, 
by prearranged signal, that he had ar¬ 
rived safely and that he was proceeding 
to West Berlin. Instead of proceeding 
with this plan, he went to the American 
embassy where he informed the officials 
of his activities. 

As a result of these disclosures agents 
of the F. B. I. began an intensive in- 
















gation which led to his arrest on June 
21, 1957 by agents of the Immigration 
and Naturalization Service. 

I. Search and Seizure 

The search and seizure issue raised 
by the appellant involves three separate 
and distinct questions: (1) whether 
agents of the Immigration and Natural¬ 
ization Service, when making a valid 
arrest pursuant to a deportation ar¬ 
rest warrant,^ may, as an incident of 
the arrest, conduct a search of the hotel 
room in which the arrest is made with¬ 
out possessing a search warrant; (2) 
whether it was ^^clearly erroneous’’ for 
the distinguished trial judge to have 
found that the search conducted by the 
I. N. S. agents in the present case was 
conducted in good faith solely for the 
purpose of discovering weapons and 
evidence of alienage; or whether, con¬ 
trary to that finding, the agents’ true 
purpose in searching Abel’s hotel room 
was to discover evidence of his espionage 
activities; (3) whether, assuming that 
the search was conducted in good faith, 
the articles seized by the I. N. S. agents 
might lawfully be seized in the absence 
of a search warrant. 

[2] Proper understanding of the 
several facets of the search and seizure 
issue raised by the appellant necessitates 
that we state in some detail the circum¬ 
stances surrounding his arrest and the 
search of his hotel room. For, as the 
Supreme Court has frequently observed, 
only '^unreasonable searches and sei¬ 
zures” are prohibited by the Fourth 
Amendment, and the determination of 
whether a search or seizure is unrea¬ 
sonable depends upon the particular 
facts and circumstances of each case. 
See United States v. Rabinowitz, 1950, 
339 U.S. 56, 70 S.Ct. 430, 94 L.Ed. 653; 
Harris v. United States, 1947, 331 U. 

5. 145, 67 S.Ct. 1098, 91 L.Ed. 1399. 

6. 8 U.S.C.A. § 1252(a) provides that 
^‘Pending a determination of deportability 
in the case of any alien as provided in 
subsection (b) of this section, such alien 
may, upon warrant of the Attorney Gen¬ 
eral, be arrested and taken into custody.” 


hanen’s disclosures in early May of 1957, 
agents of the F. B. I. placed Abel under 
surveillance. On several occasions he 
was observed at 252 Fulton Street in 
Brooklyn, the address of the studio 
which he had rented. Also, on a date 
which does not/ appear in the record, 
F. B. I. agents rented the room in the 
Hotel Latham immediately adjacent to 
that occupied by Abel under the name 
of Martin Collins. Meanwhile, Hay- 
hanen, who had been flown from Paris 
to New York, continued his cooperation 
with United States officials and directed 
F. B. 1. agents to various espionage 
materials which he accused Abel of hav¬ 
ing given to him. 

On June 13 agents of the 1. N. S. were 
for the first time informed that the 
F. B. 1. had information concerning an 
alien illegally in this country. This in¬ 
formation was conveyed by one Sam 
Papich, the F. B. 1. liaison officer with 
the 1. N. S., to Mario T. Noto, Deputy 
Assistant Commissioner for Special In¬ 
vestigations of the 1. N. S. Noto was 
also informed that there was evidence 
that the suspect, Abel, had engaged in 
espionage. At Noto’s request Papich 
stated that he would attempt to obtain 
additional information relating to Abel’s 
illegal entry and his status in the United 
States. Noto testified at the hearing 
on the motion to suppress that he had 
not asked Papich for any information 
concerning Abel’s espionage activities 
"because my interest from a jurisdic¬ 
tional viewpoint is confined to the illegal 
status which he had in the United 
States.” Noto further testified that 
Papich had not requested I. N. S. to 
treat the case in any particular manner 
and that, aside from this request by 
him for further information, no ar¬ 
rangements for cooperation were made 
between the two agencies. Approxi- 

Pursuant to the authorization of dele¬ 
gation contained in 8 U.S.C.A. § 1103(a), 
regulations have been promulgated au¬ 
thorizing the issuance of warrants by 
district directors of the Service. 8 
C.F.R. 242.2(a). 


mateiy a week later rapicn reiurnea 
and gave Noto the additional informa¬ 
tion which the latter had requested, in¬ 
cluding the fact that the suspect’s true 
name was Rudolph Abel, that he had 
entered the country by way of Canada, 
that in so doing he had used a birth 
certificate which was not his own, and 
that he had stated to several persons 
that he was in this country illegally. 
Noto was also informed that Abel was 
an officer in the Soviet espionage system. 
Prior to this time, Noto had conducted 
a search of I. N. S. records to determine 
whether 1. N. S. had any information 
concerning the suspect. 

After obtaining this additional in¬ 
formation from Papich, and after ac¬ 
quainting General Swing, the Commis¬ 
sioner of the 1. N. S., with the details 
of the case, Noto again met with F. B. 
1. agents. At one point during this 
meeting he informed the agents that 
he "would determine very shortly as to 
whether or not I would order that Mr. 
Abel be apprehended for immigration 
purposes * * *'' Later, he informed 
the agents that he would "very quickly” 
order the arrest of Abel for "having 
failed to notify the Attorney General 
of his address in the United States as 
required by the Immigration and Na¬ 
tionality Act which makes it a deporta¬ 
ble offense.”"^ On June 20 Noto met 
with two other I. N. S. officers and in¬ 
formed them for the first time of the 
Abel case. These three men then went 
to the offices of the F. B. I. where the 
evidence against Abel was again re¬ 
viewed. The 1. N. S. officials agreed 
that the evidence was sufficient to justify 
issuance of a "show cause” order as 
to Abel’s deportability and that an ad¬ 
ministrative arrest warrant should be 
drawn. The decision to use an adminis¬ 
trative warant was, in effect, a decision 
that Abel should be held for a deporta¬ 
tion hearing and not apprehended as 
one charged with a criminal offense; 
but at the hearing on the motion to sup- 

7. The failure of an alien to notify the At¬ 
torney General of bi.s addrcs.s as required 
by 8 U.S.C.A. § 1305 is a criminal of- 


press iNOto lesririeu iiiat in ms t 

opinion the election to commence de¬ 
portation proceedings would not preclude 
a subsequent criminal prosecution. Noto 
testified that he alone made the deci¬ 
sion as to the type of proceeding which 
was to be initiated. 

The "show cause” order and arrest 
warrant were drawn in Washington 
and Noto instructed two I. N. S. agents 
to take them to New York to be signed 
by John Murff, Acting District Direc¬ 
tor of the 1. N. S. there, after which 
they were to supervise the arrest of 
Abel. The agents were also instructed 
to communicate with the F. B. I. office 
in New York. Noto testified that this 
latter instruction was given on his own 
initiative and that it had not been re¬ 
quested by agents of the F. B. I. The 
1. N. S. agents went to New York where 
they carried out the instructions which 
Noto gave them. After Murff had 
signed the "show cause” order and ar¬ 
rest warrant, the 1. N. S. agents com¬ 
municated with the agents of the F. 
B. I. who requested an opportunity to 
talk with Abel prior to his arrest. The 
purpose of this request, which was 
granted by the I. N. S. officials, was to 
determine whether Abel would agree to 
"cooperate.” Agent Farley, one of the 
1. N. S. agents who made the arrest, 
testified that his instructions were to 
make it; and that, contrary to appel¬ 
lant’s contention, he received no instruc¬ 
tions that the arrest was to be contin¬ 
gent upon whether or not appellant 
agreed to cooperate with the F. B. I. 
agents. 

At approximately 7:00 A.M. on June 
21, while 1. N. S. agents waited in an 
adjoining room, agents of the F. B. I. 
knocked on the door of Abel’s hotel room 
and gained admittance to it. They 
showed Abel their credentials and in¬ 
formed him that they were charged with 
the duty of investigating matters per¬ 
taining to the internal security of the 
United States. Abel, whom the agents 

fen.se under 8 U.S.C.A. § 130G and consti¬ 
tutes grounds for deportation under 8 

U.S.C.A. § 1251. 
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addressed as “Colonel,” was asked a 
number of questions, some of which he 
answered. He declined to reply to 
others. He was told that the agents had 
information that he had engaged in 
espionage and that his “cooperation” 
was solicited. He was also told that if 
he did not “cooperate,” he would be ar¬ 
rested before he left the room. After 
nearly a half hour of questioning, the 
F. B. I. agents decided to have the I. 
N. S. agents arrest the appellant, and 
one of them left the room to so notify 
them. Thereupon, the I. N. S. agents en¬ 
tered the room and arrested Abel. They 
then searched the room for the purpose, 
according to their testimony, of finding 
either weapons or evidence of alienage. 
It is undisputed that the F. B. I. agents, 
though present when the search was 
made, did not participate in it. The 
only articles seized during this search 
w’ere: ( 1 ) a birth certificate in the 
name of “Martin Collins”; ( 2 ) a birth 
certificate in the name of “Emil Gold- 
fus”; ( 3 ) an international certificate 
of vaccination issued in the name of 
“Martin Collins”; and (4) a bank book 
issued by the East River Savings Bank 
in the name of “E. R. Goldfus.” 

While they were in Abel's room the 
I. N. S. agents also seized three slips of 
paper, only one of which was offered 
and admitted into evidence. These slips 
were seized under the following cir¬ 
cumstances : The agents told Abel that 
he could pack and take with him any¬ 
thing that he desired. When he had 
finished packing he asked for and re¬ 
ceived permission to repack one of his 
bags. While he was repacking the bag, 
one of the I. N. S. agents noticed that 
he was trying to secrete some papers 
in his sleeve. These papers then were 
seized by the agent. The one that was 
introduced into evidence was a strip of 
graph paper containing a coded mes¬ 
sage in grouped digits. 

Abel gave agent Farley a sufficient 
amount of money to pay the rent for 
his room until 3 :00 P.M. of that day, and 
this money was paid to the hotel by an¬ 
other agent who promptly checked Abel 


out. At approximately 8:30 A.M. the 
I. N. S. agents left the hotel with Abel 
and drove to the district office of the 
I. N. S. As soon as they had left, F. B. I. 
agents inquired of the hotel manager 
w^hether Abel had “checked out” and, 
upon receiving, an affirmative answer, 
they requested and received from the 
hotel manager a written consent to 
search the room w^hich Abel had oc¬ 
cupied. When these agents searched 
the room they seized the entire contents 
of a wastebasket which partially con¬ 
sisted of articles which Abel had dis¬ 
carded while packing. Only tw^o articles 
seized during this search were offered 
and admitted into evidence: a piece of 
w^ood wrapped in sandpaper and con¬ 
taining a cipher pad, and a hollowed- 
out wooden pencil containing microfilm. 

On these facts Judge Byers, who heard 
the motion to suppress, rejected the ap¬ 
pellant’s contention that federal agents 
had violated the Fourth Amendment. 
He held that I. N. S. agents making 
an arrest pursuant to an administra¬ 
tive warrant may, as an incident of that 
arrest, conduct a search of the hotel 
room in which the arrest is made, and 
he found that the search of Abel’s room 
was made in good faith for the purpose 
of discovering weapons and evidence of 
alienage and not for the purpose of un¬ 
covering evidence of Abel’s espionage 
activities. For the reasons hereinafter 
stated we agree with this conclusion of 
law and decline to reverse this finding 
of fact. 

A. Lawfulness of Search Incident to 
Arrest upon Deportation Charges, 

[4] With the single exception of 
Trupiano v. United States, 1948, 334 
U.S. 699, 68 S.Ct. 1229, 92 L.Ed. 1663, 
overruled in United States v. Rabinowitz, 
supra, the Supreme Court has consist¬ 
ently held that government agents may, 
as incident to a lawful arrest, conduct 
a search of the premises where the ar¬ 
rest is made. Harris v. United States, 
supra; Agnello v. United States, 1925, 
269 U.S. 20, 46 S.Ct. 4, 70 L.Ed. 145. 
Counsel for the appellant point out that 
in every case in which such a search 


for the commission of a crime. Rely¬ 
ing upon Harisiades v. Shaughnessy, 
1952, 342 U.S. 580, 72 S.Ct. 512, 96 
L.Ed. 586, in which deportation pro¬ 
ceedings w^re characterized as civil 
rather than as criminal proceedings, 
counsel urge that the issuance of the 
administrative arrest warrant and the 
apprehension of appellant pursuant to 
it did not confer upon the arresting 
officers the right to search the hotel 
room in which the arrest was made. 
Some support for this position may be 
found in Robinson v. Richardson, 1859, 
13 Gray, Mass., 454 in which the Su¬ 
preme Judicial Court of Massachusetts 
held a Massachusetts statute invalid as 
authorizing “unreasonable searches and 
seizures” because it provided for the 
issuance of warrants to search for the 
property and books of account of in¬ 
solvent debtors. During the course of 
its opinion, later cited with approval 
in Boyd v. United States, 1886, 116 U.S. 
616, 6 S.Ct. 524, 29 L.Ed. 746, the court 
pointed out that “Search warrants were 
never recognized by the common law as 
processes which might be availed of by 
individuals in the course of civil pro¬ 
ceedings, or for the maintenance of any 
mere private right; but their use was 
confined to cases of public prosecutions, 
instituted and pursued for the supp^’^s- 
sion of crime or the detection and pun¬ 
ishment of criminals.” 13 Gray at page 
456. Nevertheless, although the Massa¬ 
chusetts court mentioned the civil nature 
of the proceedings, later portions of its 
opinion indicate that the main objection 
it found to the use of a search warrant 
the statute authorized was that it “is 
to be used exclusively * * * as a 

8. As far as we have been able to deter¬ 
mine, the Third Circuit appears to be the 
only appellate court to have considered 
the power of I. N. S. agents to conduct 
a search as incident to a lawful arrest 
in connection with deportation proceed¬ 
ings. 8ee Fiogo v. Holland, a Cir., 

243 F.2d 571; Da Cruz v. Holland, 3 
Cir., 1057, 211 F,2d 118. Both of tliose 
cases were decided per cuHam, and nei¬ 
ther contained a discussion of the prob¬ 
lem, but in each case the court appar- 


ing hut a personal claim or the right to 
prosecute a private suit is involved/' 13 
Gray at page 457 (emphasis supplied). 

By contrast, deportation, like punish¬ 
ment for crime, as Judge Byers stated 
below, “is initiated in the interests of 
the United States and for the protec¬ 
tion of its citizens. * * *155 F. 

Supp. at page 10. The similarity be¬ 
tween criminal actions and deportations 
is attested to by the fact that the identi¬ 
cal charges upon which Abel was arrested 
may be made the subject either of a 
criminal prosecution, 8 U.S.C.A. §§ 
1306, 1325, or a deportation hearing, 8 
U.S.C.A. §§ 1251(a) (1), 1251(a) (5). 
Moreover, the procedure applicable to 
deportation proceedings, though in some 
respects different than that applicable 
to criminal proceedings, see Carlson v. 
Landon, 1952, 342 U.S. 524, 537, 72 S.Ct. 
525, 96 L.Ed. 547, is in many ways 
similar. Arrest and detention are pro¬ 
vided for by statute, see 8 U.S.C.A. § 
1252(a), and indeed have been recog¬ 
nized by the Supreme Court as a nec¬ 
essary part of the deportation procedure. 
Carlson v. Landon, supra, 342 U.S. at 
page 538, 72 S.Ct. at page 533. 

With these similarities in mind, there 
would appear to be no basis for distin¬ 
guishing between the right of govern¬ 
ment agents to conduct a search inci¬ 
dent to a lawful arrest for commission 
of a crime and their right to conduct a 
search incident to a lawful arrest in con¬ 
nection with deportation proceedings. 
The grounds of public policy and con¬ 
venience which justify the former are 
no less strong in the case of the latter.® 

ently assumed that searches made by 
I. N. S. officers incident to lawful ar¬ 
rest arc not unlawful per se. In Taylor 
V. Fine, D.C.S.D.Cal.10.53, 115 F.Supp. 

CS, 70, Chief Judge Yankwich stated by 
way of dictum that “Incidcmtal to a legal 
arrest whether with or without a war¬ 
rant, the officers [I. N. S. agents] may 
conduct a reasonable incidental search,” 
but each of the cases which he cited in 
support of this proposition involved a 
criminal prosecution. 
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pellant point out, the warrant upon 
• which Abel was arrested was an ad¬ 
ministrative warrant and hence was not 
issued under the safeguards associated 
with judicially issued warrants of ar¬ 
rest. Nevertheless, the search by the 
I. N. S. agents was not rendered un¬ 
lawful on that account. Searches con¬ 
ducted as incident to a lawful arrest 
have frequently been upheld by the 
courts even though the arrest was made 
without issuance of any process. See 
e.g., Agnello v. United States, supra, 
269 U.S. at page 30, 46 S.Ct. at page 5; 
Marron v. United States, 275 U.S. 192, 
198-199, 48 S.Ct. 74, 72 L.Ed. 231. And, 
in this Court at least, it has long been 
settled that a search conducted pursuant 
to an arrest made without a warrant is 
not dependent upon the urgency of the 
situation. In United States v. Linden- 
feld, 2 Cir., 1944, 142 F.2d 829, we sus¬ 
tained the validity of a search without 
a warrant as incident to an arrest with¬ 
out a warrant where the lawfulness of 
the arrest was due to the fact that a 
felony had been committed (though not 
in the presence of the arresting officers) 
and the arresting officers had probable 
cause for believing that the person ar¬ 
rested had committed it. Cf. United 
States v. Jones, 7 Cir., 1953, 204 F.2d 
745. In view of these decisions, we hold 
that the search by the I. N. S. agents 
was lawful even though the arrest was 
not authorized by a judicially issued 
warrant for the arrest of appellant. 

B. Lawfulness of Search—''Good Faith** 
of Arresting Officers. 

[6,7] The appellant next contends 
that the search conducted by the I. N. 
S. agents was unreasonable and violated 
the Fourth Amendment because the true 
objective of the arresting officers who 
conducted the search was to uncover 
evidence of espionage rather than to 
discover weapons or evidence of alienage. 
Cf. Harris v. United States, supra. This 
contention, vigorously denied by the 
Government, was rejected by Judge 
Byers who, at a pre-trial hearing upon 
appellant's motion to suppress the 
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ing officers in good faith searched Abel’s 
hotel room for the purpose of finding 
weapons or evidence of alienage. This 
finding may not be set aside unless, 
from a survey of the record, we are 
convinced that it was clearly erroneous. 
Davis V. United States, 1946, 328 U.S. 
582, 66 S.Ct. 1256, 90 L.Ed. 1453. Ex¬ 
amination of the record developed at 
the pre-trial hearing on appellant’s mo¬ 
tion to suppress demonstrates that there 
is an adequate foundation to support 
Judge Byers' finding. To be sure, the 
I. N. S. first learned of Abel’s illegal 
presence in this country from the F. 
B. I., but that does not indicate that 
the I. N. S. search was not made in good 
faith. Nor does the fact that F. B. I. 
agents received permission to question 
Abel prior to his arrest by I. N. S. 
agents indicate that the I. N. S. agents 
did not act in good faith. In effect, ap¬ 
pellant’s attack on the trial judge’s find¬ 
ing amounts to an argument that it is 
absurd to believe that two law enforce¬ 
ment agencies of the Government, both 
integral parts of the Justice Depart¬ 
ment, would limit themselves to search¬ 
ing for evidence of alienage when they 
had more than ample reason to suspect 
that the inhabitant of the room which 
they were searching was a high-rank¬ 
ing espionage agent in the employ of a 
foreign government. We do not deny 
that such an inference might be drawn 
from the evidence, but the reasonable¬ 
ness of such an inference is not presently 
before us. The only question before 
us is whether the evidence in the record 
supports the finding of good faith made 
by the court below. The answ’er to that 
question must clearly be in the affirma¬ 
tive. 

Noto testified that the interest his 
Service had in the appellant was con¬ 
fined to the latter's illegal presence in 
the United States. He further testified 
the only role played by F. B. I. agents 
in connection with the arrest was that 
they provided the I. N. S. with infor¬ 
mation concerning Abel's illegal status; 
and that he alone, with no request from 




the F. B. I., decided to arrest Abel and 
to institute deportation proceedings 
rather than a criminal prosecution. One 
of the I. N. S. agents who made the ar¬ 
rest testified that he had not received 
instructions to effect the arrest only if 
Abel refused to “cooperate” with the 
F. B. I. and that he had not been in¬ 
structed to search for evidence of es¬ 
pionage. Both this agent and another 
I. N. S. officer testified that they were 
searching for evidence of alienage. 
Surely we cannot hold that the trial 
judge w’as bound to reject this direct 
evidence of good faith and instead base 
his finding upon the unsupported and 
contradicted inference which the appel¬ 
lant urges. 

[8] The appellant, by affidavit, 
sought to sustain his version of the pur¬ 
pose of the search by presenting to the 
court an article printed in the New 
York Herald Tribune, under date of Au¬ 
gust 12, 1957, purportedly setting forth 
certain statements made by Lieutenant 
General Joseph M. Swing, Commissioner 
of the I. N. S.^ 

The article reported that General 
Swing had stated that the arrest of 

9. The portinont portions of the article 

are as follows: 

“Spy Hunters Had Eye on Abel a Year 
“Arrest I\Iade at Their Ptcquost 


“By Bichard C. Wald 

“The immigration authorities' arrest of 
alle^'od master spy Budolph Ivanovich 
Abel was made at the specific request of 
‘several government agencies,’ it was re¬ 
vealed yesterday by Lt. Gen. Joseph M. 
Swing, Commissioner of Immigration. 

“ ‘We were Avadl aware of what he wms 
when w'e picked him up,’ Gen. Swung 
said. ‘Our idea at the time was to hold 
him as long as w’e could.’ 

“Gen. Swing indicated that Abel would 
not have been arrested by Immigration 
officials on June 21 if American counter¬ 
intelligence had not requested it. The 
commissioner said he could not comment, 
however, on which agencies provided the 
information or asked for the arrest. In 
all cases, it is standard Immigration 
Service procedure to notify all govern¬ 
ment intelligence agencies of a pending 
arrest before it is made, he said. * * ’’ 


Abel “was made at the specific request 
of ‘several government agencies' * * ” 

and “that Abel would not have been ar¬ 
rested by immigration officials on June 
21 if American counter-intelligence had 
not requested it.” At the very most, 
the content of this new’spaper article if 
worthy of any court consideration at 
all only created a conflict in the record 
which the trial judge was empowered 
to resolve. Beyond this, however, we 
see no reason why the trial judge should 
have credited this multiple hearsay. 
Not only was the newspaper report it¬ 
self hearsay, but, on the testimony of 
Noto, it is clear that General Swing had 
no first-hand knowledge of the extent 
of cooperation betw’een the I. N. S. 
agents and those of the F. B. I.^® 

Moreover, the direct testimony by I. 
N. S. agents as to the purpose for their 
search is corroborated by evidence in 
the record as to the articles seized by 
them during their search. As we have 
previously noted, the only articles seized 
by the 1. N. S. agents during their search 
of the hotel room were (1) the Martin 
Collins birth certificate, (2) the Emil 
Goldfus birth certificate, (3) the in- 

10. It should he noted that even if the 
newspaper report of the interview' with 
General Swing were to be credited, then 
tliere would only be evidence that the 
arrest was made at the request of couu- 
ter-intelligence. This would not be in¬ 
consistent with the direct evidence that 
the search incident to the arrest w'as 
conducted solely for the purpose of dis¬ 
covering evidence related to the offense 
charged in the administrative arrest war¬ 
rant. 

We have related in considerable detail 
the evidence in the record bearing upon 
the amount of cooperation betw'een the 
F. B. I. and the I. N. S. and, also, the 
extent to which the I. N. S. restricted its 
activities to performance of its statutory 
duties. We have done so because in our 
opinion this evidence bears important¬ 
ly upon the “good faith’’ with which the 
I. N. S. ngrnts conducted the search. 

It should be clear that we have no in¬ 
tention of suggesting that it would bo 
improper for these two agencies of the 
Department of Justice to cooperate wdlh 
each otlier. 




















ternational certificate of vaccination in 
the name of Martin Collins, (4) a bank 
book issued by the East River Savings 
Bank to E. R. Goldfus, and (5) several 
slips of paper which the agents observed 
Abel trying to secrete in his sleeve. 
Clearly the seizure of the first four items 
was wholly consistent with a search 
conducted to obtain evidence of alienage, 
for these items were “the instrumen¬ 
talities and means’" by which Abel was 
able to maintain his illegal status in 
this country. See Harris v. United 
States, supra, 331 U.S. at page 154, 67 
S.Ct. at page 1103. And the fact that 
the agents limited themselves to only 
seizing these articles is convincing evi¬ 
dence that their search was conducted 
in good faith. The later seizure of the 
slips of paper by the I. N. S. agents does 
not reflect adversely on their good faith, 
for it is undisputed that these slips 
were taken only after Abel was detected 
trying to hide them. The agents’ good 
faith obviously was not impugned by 
their seizure of what the arrested man 
had tried to hide. 

C. Lawfulness of Seizure. 

[9] The appellant contends, how¬ 
ever, that even though the search was 
lawful and even though it was conducted 
in good faith, the seizure by the I. N. 
S. agents was unreasonable because 
the articles seized did not relate to the 
offense charged in the arrest warrant. 
We consider this contention only inso¬ 
far as it pertains to the taking from 
Abel’s person of the papers which he 
had attempted to hide, for as we have 
indicated above, with the exception of 
these papers, everything seized by the 

I. N. S. agents related to the offense 
charged in the w^arrant of arrest. In 
Harris v. United States, supra, agents 
of the F. B. I., acting under the au¬ 
thority of two warrants of arrest charg¬ 
ing the defendant with mail fraud, went 
to his apartment and arrested him there. 
Incident to the arrest they searched the 
apartment and while they were doing 

II. The four classes of objects enumerated 

in Harris rs properly subject to seizure 


so discovered and seized eight Notice 
of Classification cards and eleven Regis¬ 
tration Certificates, the posses.sion of 
which by the defendant was in violation 
of the Selective Training and Service 
Act of 1940, 54 Stat. 885, now 50 U. 
S.C.A.Appendix, § 451 et seq., and of 
Section 48 6f the Criminal Code, 35 
Stat. 1098, 18 U.S.C.A. § G41. The de¬ 
fendant was later convicted upon an 
indictment charging him with unlawful 
possession, concealment and alteration 
of the seized articles. The admission 
into evidence of the seized articles, over 
objection of the defendant, was upheld 
by the Supreme Court on the ground 
that the F. B. I. agents had undertaken 
the search in good faith for the purpose 
of discovering evidence concerning the 
crime charged in the warrant. It is 
true that in Harris the seized objects 
were government property unlawfully 
in the possession of the defendant and 
that the Supreme Court somewhat relied 
upon that fact in holding them subject 
to seizure, see 331 U.S. at page 155, 67 
S.Ct. at page 1103, but that circum¬ 
stance would not appear to be a limiting 
factor upon the applicability of the 
Harris decision. Earlier in its opinion 
the Court had stated that “the objects 
sought for and those actually discovered 
were properly subject to seizure.’' 331 
U.S. at page 154, 67 S.Ct. at page 1103. 
It then went on to differentiate be¬ 
tween “merely evidentiary materials 
* * * which may not be seized * * * 
and * * * those objects which may 

validly be seized including the instru¬ 
mentalities and means by which a crime 
is committed * * * and property the 
possession of which is a crime.” Thus 
it appears that the circumstance that 
the seized articles in the Harris case 
were government property unlawfully in 
the possession of the defendant was 
relevant only insofar as it was neces¬ 
sary to show that because they were 
such articles they w’ere among the four 
classes of items properly subject to 
seizure.^^ Cf. Kelly v. United States, 6 

during a lawful search are: (1) the in¬ 
strumentalities and means by which a 


Cir., 1952, 197 F.2d 162; United States 
V. Braggs, 10 Cir., 1951, 189 F.2d 367. 
Similarly, the papers taken from Abel’s 
person were subject to seizure, for it 
is clear that they were the “instrumen¬ 
talities and means’’ by which he might 
commit the crime of espionage. 

Of course, as Judge Learned Hand 
has observed in United States v. Poller, 

2 Cir. 1930, 43 F.2d 911, at page 914, 
“[T]he real evil aimed at by the Fourth 
Amendment is the search itself * 

Since the only proper motive which may 
impel government agents to conduct 
searches in connection with an arrest 
is the desire to obtain information which 
will be helpful in the prosecution of the 
crime for which the arrest is made, we 
well recognize that by placing “limita¬ 
tions upon the fruit to be gathered 
[from such a search we] tend to limit 
the quest itself * * United 

States V. Poller, supra, at page 914. 

However, in a case such as the present 
one, where the trial court properly has 
been convinced that the motivation for 
the search is the hope of obtaining evi¬ 
dence of the offense for which the ar¬ 
rest is being made, the constitution¬ 
al prohibition against unreasonable 
searches is not transgressed; and hence, 
w^hen, during such a permissible search, 
articles within the categories enumerated 
in Harris that were not searched for 
are in fact discovered no useful purpose 
would be served by prohibiting seizure 
of them if they tend to prove the com- 
missiefn of a crime even though the 
crime be unrelated to the crime for 
which the arrest is being made. Here, 
obviously, any limitation we might put 
upon the use that can be had of articles 
uncovered by the search would not “tend 
to limit the quest * * *.’* 

We construe the rule in Harris as 
not being limited to its owm facts or 
to situations in which the seized objects 
uncovered in good faith by a not un¬ 
crime is committed, (2) the fruits of the 
crime, such ns stolen property, (3) weap¬ 
ons by which the escape of the person 
arrested might be effected, and (4) prop- 


reasonable search happen to be contra¬ 
band, for there is no valid distinction 
in holding lawful the seizure of con¬ 
traband and in holding unlawful seizures 
of articles which fall within the other 
categories enumerated in that case. 
Therefore, we hold that the seizure by 

I. N. S. agents of the slips of paper 
which Abel attempted to secrete was 
not in violation of the Fourth Amend¬ 
ment. 

II. Sufficiency of the Evidence. 

[10] As we have previously indi¬ 
cated, the record contains more than 
ample evidence to establish that the ap¬ 
pellant, while in this country, conspired 
with others to act on behalf of the 
Soviet Government. He contends, how¬ 
ever, that there is inadequate evidence 
in the record to support the charges in 
Counts 1 and 2 of the indictment that 
the purpose of the conspiracy was to 
gather and transmit to the U. S. S. R. 
information relating to the national de¬ 
fense of the United States. In this con¬ 
nection, reliance is placed upon United 
States V. Heine, supra, in which we re¬ 
versed a conviction under 50 U.S.C.A. 
§ 34, the predecessor of 18 U.S.C. § 794 
(d), because the evidence established 
that the information communicated by 
the defendant to the foreign govern¬ 
ment by whom he was employed was 
“lawfully accessible to anyone who was 
willing to take the pains to find, sift 
and collate it * * 151 F.2d at 

page 815. The appellant contends that 
there is no evidence in the record which 
indicates that he ever succeeded in com¬ 
municating or conspired to communicate 
any information other than the type 
which we held could lawfully be sent 
abroad in the Heine case. 

[11] It is true that there is no evi¬ 
dence indicating that Abel or his co¬ 
conspirators ever succeeded in gather¬ 
ing or in transmitting any unlawful in¬ 
formation. There is not the slightest 

erty the pos.session of which is a crime. 

331 U.S. at page 154, 67 S.Ct. at page 

1103. 
























-o-*.-. i.ivu vMLii any success. However, 
appellant \vas charjyred with and con¬ 
victed of havin^^- conspired with others 
in a criminal conspiracy to gather and 
tiansmit to the Soviet government secret 
infoimation pertaining to the national 
detense of the United States, and the 
record is abundantly clear that Abel 
knew of the unlawful purpose of this 
conspiracy. The conspirators’ lack of 
success, if indeed they were unsuccess¬ 
ful, does not lessen the criminality of 
their activities. United States v. Ra- 
binowich, supra; United States v. 
Morello, supra. 

Ha>hanen was sent to this country 
by the Soviet government to act as Abel’s 
assistant and for several years he acted 
in this capacity. During his direct 
examination he testified as follows: 

‘'Q. Now, let me ask you this 
directly: What type of information 
were you seeking? A. Espionage 
information. 

“Q. Would you describe that, 
what you mean by espionage infor¬ 
mation? A. By espionage infor¬ 
mation I mean all information what 
you can look to get from newspapers 
or official way, by asking from, I 
suppose, legally from some office, 
and I mean by espionage informa¬ 
tion that kind of inform.ation what 
you have to get illegal way. That 
is, it is secret information for— 

“The Court: Concerning what? 
What kind of information? 

The Witness: Concerning na¬ 
tional security or— 

The Court: What do you mean 
by that? 

“The Witness: In this case 
United States of America. 

“The Court: What do you mean 
by national security? 

12. Pavlov was named in the indictment 
as a eo-conspirator and at the trial was 
shown to be in charge of the American 


some military information or atomic 
secrets.” 

The appellant seeks to denigrate this 
testimony by characterizing it as a 
clearly rehearsed statement of a legal 
conclusion.” We do not so understand 
it. Hayhanen did not merely testify that 
the purpose of the conspiracy was to 
obtain “espionage information” or ”se- 
ci'et information concerning the national 
security,” but he specifically mentioned 
obtaining ^military information or 
atomic secrets.” His failure to elaborate 
in more detail concerning the informa¬ 
tion which the conspirators sought to 
acquire is readily explainable in light of 
his prior response to the following ques- 
tion: 

Q. During this conversation or 
during the receipt of these oral in¬ 
structions from Pavlov,1* did he 
give you any directions as to the 
type of information? A. Yes, he 
did. 

He told that it depends what 
kind of illegal agents I will have, 
so it depends then what kind of in¬ 
formation they can give, where they 
work or whom they have as friends 
and such and such things. * * * » 

Under these circumstances, it is not 
surprising that Hayhanen’s testimony 
did not reveal any specific plans for 
obtaining secret information. His fail¬ 
ure to so testify is indicative only of the 
fact that he had never been successful 
in his nefarious activities. He did, 
however, testify to a sequence of events 
which not only provided additional in¬ 
formation tending to prove the purpose 
of the conspiracy but also tending to 
prove that Abel was aware of that pur¬ 
pose. This is the testimony relative 
to the attempts which he and Abel made, 
under orders from Moscow, to locate 
Sergeant Rhodes. The reason why Abel 
had been ordered to locate Rhodes has 
already been indicated: 

espionage section of tile Soviet State 
Security Service. 


[Khociesj could be a good agent oe- 
cause he is—some of his relatives 
are working on—and he—on mili¬ 
tary lands. 

”He meant Quebec’s brother, who 
was working somewhere—I cannot 
remember exactly, but in some 
atomic plant, or what it was.” 

Surely the jury was justified in inferring 
from this testimony that Abel and his 
co-conspirators were interested in es¬ 
tablishing contact with Rhodes because 
of their belief that he was a potential 
source of secret atomic information. 

Moreover, the jury cannot have failed 
to be impressed by the elaborate pre¬ 
cautions taken by the conspirators to 
keep their activities secret. Men intent 
upon gathering and transmitting only 
such information as is available to the 
general public do not ordinarily find it 
necessary to employ secret codes; micro¬ 
dots ; hollowed-out coins, pencils, or 
matchbooks; “drops”; and the variety 
of other devices which Abel and his col¬ 
leagues used. To be sure, the defend¬ 
ant in Heine had employed devious 
methods to transmit information which 
this Court later held might lawfully be 
transmitted but our reversal of his 
conviction does not establish that evi¬ 
dence of such devious methods has no 
probative value. In Heine the informa¬ 
tion which the defendant had gathered 
and transmitted was known to the court. 
No room was left for inference. The 
present case is quite the contrary. Abel 
and his co-conspirators—unlike Heine 
and his—did not, as far as we know, 
succeed with their plans. Hence, an 
inference as to their purpose is properly 
drawn from the methods which they 
employed. We do not intimate that 
proof of the methods alone would be 
sufficient to sustain a conviction. We 
merely hold that the justifiable infer¬ 
ence from the use of such methods by 
the appellant and his associates, when 
considered together with the other evi¬ 
dence which we have discussed, was suffi¬ 
cient to justify the jury in finding that 
the object of the conspiracy in the pres- 


ine u. ^ 5 . K. iniormaiion uoriuiMmug 
the national defense of the United States 
which was not “lawfully accessible to 
anyone who was walling to take the pains 
to find, sift and collate it * * * ” 

151 F.2d at page 815. 

III. Admissibility of Rhodes* Testimony. 

[12] Roy A. Rhodes, a master ser¬ 
geant in the United States Army, was 
called as a witness by the Government, 
and, insofar as relevant, testified sub¬ 
stantially as follows: In 1951, at which 
time he had been in the Army for nearly 
a decade, he w^as assigned to serve as 
Motor Sergeant at the American Em¬ 
bassy in Moscow\ When he arrived in 
Moscow, in May 1951, he was not ac¬ 
companied by his family, but in Decem¬ 
ber of that year he received notification 
that the Soviet government had granted 
visas to his wife and child and that they 
would be able to join him. To celebrate 
this good new^s, Rhodes had several 
drinks after lunch and before going 
back to work. When he returned to 
work he continued his drinking, now in 
the company of two Russian nationals 
who W’ere employed at the Embassy ga¬ 
rage apparently as assistants to Rhodes. 
Late that afternoon the girl friend of 
one of the Russians came to the garage 
with a female companion. It w^as sug¬ 
gested, and Rhodes agreed, that the tw'o 
women, Rhodes, and one of the Russians 
employed at the embassy should go out 
for dinner. The foursome spent the 
evening together, dancing, drinking and 
eating. The following morning, accord¬ 
ing to Rhodes’ testimony, he “woke up 
* * * in bed with this girl in what 

I had taken to be her room.” He did 
not see this woman again for several 
weeks, but then, in response to a tele¬ 
phone call, he arranged a meeting wuth 
her. At this meeting he was told that 
“she has trouble.” During the course 
of this discussion Rhodes and the W’oman 
were joined by two men, one of whom 
w^as introduced as the woman’s brother, 
and the other as “Bob Day” or “Bob 
Smith.” Rhodes thereafter had quite 
a number of meetings with Soviet citi- 
















/itjiia, auine oi wnom were civilians ana 
some of whom were members of the 
military. At these meetings Rhodes 
was given varying sums of money by the 
Russians, totaling between $2500 and 
$3000, in exchange for information 
which he gave them. The information 
for which he was paid concerned, inter 
alia, his duties at the embassy and the 
personal habits of American military and 
State Department personnel. 

Rhodes also testified that in June 1953 
he was transferred from Moscow to San 
Luis Obispo, California. Prior to his 
transfer, the fact of which he communi¬ 
cated to Soviet agents, he was given in¬ 
structions as to how he might contact or 
be contacted by Soviet agents in the 
United States. Rhodes then testified 
that after he returned to this country he 
did not again have contact with agents 

13. Arlene Brown was called as a witness 
by the Government. She testified that in 
the spring of 1955 she received a tele¬ 
phone call concerning her brother from a 
man who spoke with a very heavy accent. 

14. Prior to the trial Rhodes had given 
statements concerning his activities in 
Moscow to the F. B. I. and to the De¬ 
partment of the Army. Both of these 
statements, in their entirety, were made 
available by the Government to counsel 
for the defense. Examination of the 
statements by defense counsel revealed a 
discrepancy as to one important particu¬ 
lar in the two statements. However, as 
this discrepancy related to a matter 
which the Department of the Army con¬ 
sidered classified information, Rhodes 
was not questioned about it on either di¬ 
rect or cross-examination. Instead, ap¬ 
pellant’s counsel and counsel for the Gov¬ 
ernment stipulated that the trial judge 
should inform the jury that a contradic¬ 
tion as to this one particular existed be¬ 
tween the two statements. Accordingly, 
prior to cross-examination of Rhodes, the 
judge stated to the jury; 

“Members of the jury, as you probably 
realize, when we took a recess it was for 
the purpose of a consultation between the 
Court, counsel for both sides, and other 
representatives of the United States Gov¬ 
ernment. 

“As the result of that conference, it 
was brought to light that the witness 
Rhodes gave certain statements to the 
Army and to the P. B. I. during the 


ot the JSoviet Government. In Decem¬ 
ber 1953 he was transferred from San 
Luis Obispo to Fort Monmouth, New 
Jersey, then transferred to Fort Hua- 
chaca, Arizona, and then back to Fort 
Monmouth. During his second tour of 
duty at Fort Monmouth, Rhodes and his 
family lived ill Eatontowm, a town which 
is almost contiguous with Red Bank. 

He also testified that during 1955 his 
father and his sister, Arlene Brown, 
lived in Howard, Colorado, a town near 
Salida, Colorado.^^ Counsel for the ap¬ 
pellant strenuously objected to Rhodes* 
testimony. At the trial, and now on ap¬ 
peal, they contend that his testimony was 
not relevant to any of the issues raised 
during the trial and that insofar as it 
contained a recitation of crimes in which 
the appellant was never shown to have 
participated, it was highly prejudicial to 

month of June, 1957 and, I think, July 
and perhaps later. 

“Those statements were the basis of 
the consultation. 

“At the end of the discussion, which 
was quite informal, the United States 
concedes with respect to one item re¬ 
ferred to in those statements this wit¬ 
ness has made conflicting statements. 

“The subject matter involved w^as not 
brought out on his direct testimony be¬ 
cause, in the opinion of the Government, 
it would not have been in the interests of 
national security for that subject to have 
been inquired into. 

“The conflict pertained to bis version 
of his activities in Moscow, and an im¬ 
portant incident which there occurred. 

“Both counsel have agreed that since 
this concession is before the jury, name¬ 
ly the concession that the witness has 
made conflicting statements, the witness 
has been to this extent discredited. Such 
is the purpose of cross-examination. 

Counsel for both sides have agreed 
that no useful purpose would be served 
by pursuing the subject further.” 

The statements nmde by Rhodes to 
the Army and to the F. B. I. have been 
made available to this court, in their en¬ 
tirety, and have been examined by us. In 
our opinion, the trial judge’s statement to 
the jury accurately reflected the sub¬ 
stance of the discrepancy between the 
two statements, and the rights of the ap¬ 
pellant were in no way prejudiced by the 
withholding from the jury of the subject 
matter of this discrepancy. 


appellant. Tbo Government, on the 
other hand, contends that Rhodes* testi¬ 
mony was admissible as tending to cor¬ 
roborate Hayhanen's testimony concern¬ 
ing the efforts made by him and Abel 
to locate Rhodes. It was upon this theory 
that the trial judge admitted the testi¬ 
mony. 

The issue is not so much one of law 
as it is one of logic. The question to be 
answered is whether as a result of 
Rhodes* testimony we, or the jury, know 
more about the circumstances of this 
case than would have been known if the 
testimony had been excluded. We think 
it clear that the answer to that question 
must be stated in the affirmative. Hence 
we conclude that Rhodes was properly 
permitted to testify. 

To be sure, Abel was not chargeable 
with responsibility for Rhodes* activities 
while the latter was in Moscow; but 
the fact that Rhodes had engaged in those 
activities, that he had notified Soviet 
agents of his transfer to the United 
States, and that arrangements were made 
whereby Rhodes and Soviet agents could 
contact one another in this country, lent 
credence to the testimony of Hayhanen 
that he and Abel, both agents of the 
Soviet Government, had received instruc¬ 
tions to locate Rhodes and that they had 
made efforts to do so. Phrased some¬ 
what differently, the effect of Rhodes* 
testimony was to better enable the jury 
to pass upon the credibility of a material 
portion of the testimony of Hayhanen. 
The jury determination as to whether 
Hayhanen spoke truthfully or falsely 
about the instructions he had received 
and the efforts made by him and Abel to 
locate Rhodes was materially aided by 
testimony tending to show that a strong 
motive existed to locate the latter. 
Rhodes* testimony provided that motive. 

It should be borne in mind that this is 
not a case in which there has been an 
attempt to create an aura of credibility 
with respect to the testimony of an ac¬ 
complice witness by introducing inde¬ 
pendent corroborative evidence of minor 
matters to which the accomplice testified. 
Rpp PpodIp V. Nitzberg, 1941, 287 N.Y. 


183, 38 N.E.2d 490, 138 A.L.R. 1253; 
Commonw’ealth v. Holmes, 1879, 127 

Mass. 424; but cf. Hoback v. United 
States, 4 Cir., 1924, 296 F. 5, certiorari 
denied, 265 U.S. 594, 44 S.Ct. 638, 68 
L.Ed. 1197; United States v. Biebusch, 
C.C.E.D.Mo.1880, 1 F. 213; Aycock v. 
State, 1940, 62 Ga.App. 812, 10 S.E.2d 
84; Ettinger v. Commonw’ealth, 1881, 
98 Pa. 338. Rhodes’ testimony tended 
to prove the truth of Hayhanen’s testi¬ 
mony, not because it tended to confirm 
some of the details of the latter, but be¬ 
cause the circumstances which Rhodes 
related made it more likely that Rhodes 
was, as Hayhanen had testified, being 
sought by foreign espionage agents. 

IV. Alleged Deprivation of a Fair Trial. 

The final ground for reversal urged by 
the appellant is that during the trial a 
variety of minor errors occurred which, 
cumulatively, had the effect of depriving 
him of a fair trial. A careful perusal 
of the record indicates that this conten¬ 
tion is unfounded. Although occasional 
error did occur at the trial—indeed, it 
would be somewhat surprising not to 
find minor error in the course of a trial 
lasting approximately two weeks—we 
cannot find that the appellant was in¬ 
jured thereby. 

[13] The most important of these 
errors complained of by the appellant 
is the refusal of the trial judge to grant 
two motions, one made prior to trial and 
one at the close of the Government’s evi¬ 
dence, to strike as surplusage a recital 
in the tenth paragraph of both the first 
and second counts of the indictment that 
it was a part of the conspiracy charged 
that Abel and his co-conspirators “would 
engage in acts of sabotage against the 
United States.” See Rule 7(d) Fed. 
Rules Crim.Proc., 18 U.S.C. Even though 
we agree with the appellant that the 
reference to sabotage was surplusage, 
wc are unable to see how that reference 
could have been prejudicial to his in¬ 
terests. As appellant points out, “sab¬ 
otage,” unlike the crime of “espionage” 
charged in the indictment, connotes vio¬ 
lence and destruction and hence might 
tend to inflame the jury; but there was 






















^ if 




i' .ife'V . . 


ijf" ■ viW •? 




%<v 





■ :4- 


H‘ 


M 


1^ :r 

l-il-If 

V, 





t- ^iL'- 'f^-; ^'--/ 

fe/i'r-i ' “ 


502 


258 FEDERAL REPORTER, 2d SERIES 


no testimony in the case concerninff 
sabot a.ire or a conspiracy to commit sab¬ 
otage, anil the jury was carei'ully in¬ 
structed by the trial judj,^e that the 
indictment was not evidence and was not 
to be considered by them as evidence. 
Under these circumstances, we think that 
the failure of the trial judge to grant 
the motions to strike was such insubstan¬ 
tial error that it falls within the injunc¬ 
tion of Rule 52(a), Fed.Rules Crim.Proc. 
Cf. Catrino v. United States, 9 Cir., 1949, 
176 F.2d 884. 

The appellant also alleges that a series 
of errors occurred during the examina¬ 
tion of witnesses—particularly during 
the examination of Hayhanen. Thus, 
it is contended that Hayhanen was con¬ 
tinuously led by the prosecutor, that the 
conversations with Abel to which Hay¬ 
hanen testified w^ere needlessly vague, 
and that a variety of improper ques¬ 
tions were put to him. No purpose would 
be served by a detailed discussion of these 
alleged improprieties. As to some we 
do not find that any error was committed; 
others were matters within the discretion 
of the trial judge, who, in our opinion, 
did not abuse that discretion; and as to 
the remainder we think that the alleged 
errors were not so prejudicial as to re¬ 
quire a new trial in this case where the 
‘^record fairly shrieks the guilt’' of the 
accused. Lutwak v. United States, 1953, 
344 U.S. 604, 619, 73 S.Ct. 481, 490, 97 
L.Ed. 593. 

Subsequent to his indictment the ap¬ 
pellant requested the district court to 
appoint counsel for him, to be recom¬ 
mended by the local bar association. In 
accordance with this request, the district 
court appointed James B. Donovan as 
chief defense counsel. Arnold Guy 
Fraiman was subsequently appointed as 
associate defense counsel. Both at the 
trial and on this appeal these attorneys, 
together with Thomas M. Debevoise, II, 
who assisted them, have represented the 
appellant with rare ability and in the 
highest tradition of their profession. We 
are truly grateful to them for the serv¬ 
ices which they have rendered. 

Affirmed. 


Julius HYMAN, Appellant, 

V. 

Joseph REGENSTEIN (Continental Illh 
iiois National Bank & Trust Company 
of Chicago, Helen A. Regenstein, Betty 
R. Hartman and Joseph liegenstein, Jr., 
Co-Executors, substituted in place of 
Joseph Regenstein, deceased), Appel¬ 
lees. 

No. 16816. 

United States Court of Appeals 
Fifth Circuit. 

July 23, 1958. 

Rehearing Denied Nov. 21, 1958. 

Action by former employee of cor¬ 
poration against corporate director for 
alleged fraud, deceit and overreaching 
with respect to patents which employee 
had taken in his name and which had 
been held in prior litigation to belong 
to corporation. The United States Dis¬ 
trict Court for the Southern District of 
Florida, George W. Whithhurst, J., dis¬ 
missed employee’s action, and employee 
appealed. The Court of Appeals, Wis¬ 
dom, Circuit Judge, held that where 
question as to whether employee was 
obligated to assign his patents to corpo¬ 
ration was basic in prior suits in which 
corporation was party and in which 
employee alleged fraud on part of di¬ 
rector, director controlled corporation's 
participation in such suits, and partici¬ 
pated in them, and suits were decided ad¬ 
versely to employee, doctrine of collateral 
estoppel by judgment was applicable in 
favor of director with respect to question 
of director’s fraud in employee’s sub¬ 
sequent action for alleged breach of 
fiduciary relationship, in view of fact 
that basic issue in such action was also 
question whether employee was obligat¬ 
ed to assign patents to corporation. 

Affirmed. 


1. Judgment C=^634 

Under doctrine of collateral estop¬ 
pel by judgment, a judgment is conclu¬ 
sive evidence of some fact or issue com¬ 
mon to different causes of action. 
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UNITED STATES of Aineiica 

V. 

John WUliam BUTENKO and Igor A. 
Ivanov, Appellants. 

UNITED STATES of America 

V. 

Igor A. rVANOV, Appellant. 

Nos. 15170, 15232. 

United States Court of Appeals 
Third Circuit. 

Argued June 17, 1966. 

Decided Oct. 6 , 1967. 


The United States District Court for 
the District of New Jersey, Anthony T. 
Augelli, J., convicted one defendant, a 
defense plant employee of conspiracy to 
gather or deliver defense information to 
aid a foreign government, conspiracy to 
violate statute requiring registration of 
agents for a foreign government and 
failure to register with the Secretary of 
State as an agent of a foreign govern¬ 
ment, and convicted second defendant, a 
Russian National, of the two conspiracy 
charges. The defendants appealed and 
the appeals were consolidated. The 
Court of Appeals, Ganey, Circuit Judge, 
held, inter alia, that evidence that FBI 
agents observed meetings between em¬ 
ployee of defense plant and members of 
United Nations Mission of the Soviet 
Union, that employee was acquainted 
with secret defense project and that em¬ 
ployee's brief case was found in posses¬ 
sion of Russian diplomat was sufficient 
to sustain employee's conviction of con¬ 
spiracy to gather or deliver defense in¬ 
formation to aid foreign government. 

Judgment in appeal No. 15170 af¬ 
firmed as to count one and judgment of 
acquittal directed on count two and judg¬ 
ment in appeal No. 11232 affirmed on all 
counts. 


1. Conspiracy 

Evidence that FBI agents observed 
meetings between employee of defense 
nlant. and mambprs nf Snvipf. TTnion's 


Mission to the United Nations, that ein- - 
ployee was acquainted with secret de- • 
fense project and that employee's brief 
case was in possession of Russian diplo. " 
mat was sufficient to sustain employee's 
conviction of conspiracy to gather or de^ 
liver defense information to aid foreign 
government. 18 U.S.C.A. § 794(a, c), 

2. Conspiracy <^47 

Evidence that Russian National was 
observed in vicinity of clandestine meet¬ 
ings between defense plant employee and 
personnel of Russian Mission to the ^ 
United Nations, Russian's association 
with the other Russians just prior to and 
immediately following meetings was suf¬ 
ficient to support Russian National's con¬ 
viction for conspiracy to gather or deliver 
defense information to aid a foreign gov¬ 
ernment. 18 U.S.C.A. § 794(a, c). 

3. Conspiracy <^47 

When it is established by circum¬ 
stantial evidence or by deduction from 
facts from which a natural inference 
arises, that overt acts were in further¬ 
ance of a common design, intent and pur¬ 
pose, there is sufficient proof to estab¬ 
lish a conspiracy. 

4. Conspiracy <3=547 

Evidence in prosecution of Russian 
National on charge of conspiracy to vio- , ^ 
late statute prohibiting one, other than 
diplomatic or counselor officer, from act- 
ing as an agent of a foreign government , 
without prior notification to the Secre-; 
tary of State was not sufficient to es¬ 
tablish that Russian National had knowl¬ 
edge that defense employee with whom 
Russian was dealing in transfer of de¬ 
fense documents had not registered as an 
agent for Soviet Union. 18 U.S.C.A. § 

951. 

5. Criminal Law < 3=51177 

Where Russian National's sentence 
upon conviction for conspiracy to gather 
or deliver defense information in aid of 
a foreign government was within 30 -ycar 
limit for such crime and sentence imposed 
upon conviction of conspiracy to violate 
statute requiring registration of agcn^ 
for foreign government was for fi^, 
RnssiAn roiild not. on annealt chaj 



# 



lenge his conviction on secona cnarge. 

18 U.S.C.A. §§ 794(a, c), 951. 

a Criminal Law <3=51209 

Where defendant was properly con¬ 
victed and sentenced on first of two-count 
indictment to 20 -year term of imprison¬ 
ment and was sentenced to five-year con¬ 
current sentence on second count, de¬ 
fendant's convictions would not be re¬ 
versed on ground of double punishment 
when evidence was found insufficient to 
support conviction on second count. 18 
U.S.C.A. §§ 794(a, c), 951. 

7. International Law <3=10.25 

Whether defendant had registered 
as an agent of the Soviet Government was 
peculiarly within his own knowledge and 
defendant had burden to show more than 
mere denial of nonregistration in prose¬ 
cution for failure to register with the 
Secretary of State as an agent of a for¬ 
eign government. 18 U.S.C.A. § 951. 

8. International Law <3=10.25 

Defense plant employee's meetings 
with members of Russian United Nations 
Mission personnel, and employee's trans¬ 
fer of classified documents to a member 
of the Soviet Mission was sufficient to 
establish that employee was acting as an 
agent of a foreign government. 18 U.S. 
C.A. § 951. 

9. International Law <3=10.24 

Contractual relationship between de¬ 
fense plant employee and Soviet Govern¬ 
ment w^as not necessary to make em¬ 
ployee who passed defense information 
to members of Soviet United Nations 
Mission an ‘‘agent" of the Soviet Gov¬ 
ernment within statute requiring agents 
of foreign governments to register with 
Secretary of State. 18 U.S.C.A. § 951. 

10. International Law <3=10.24 

One who acts directly or indirectly 
for the benefit of a foreign government 
^ an “agent" within statute requiring 
one, other than a diplomatic or consular 
officer who acts as agent of foreign gov¬ 
ernment to register with the Secretary of 
State. 18 U.S.C.A. § 951. 

See publication Words and Phrases 
lor other judicial constructions and 
definitions. 


Evidence in prosecution of Russian 
National for conspiracy to gather or de¬ 
liver defense information to a foreign 
government established that FBI agents 
had reasonable cause to arrest Russian 
without a warrant. 18 U.S.C.A. § 794(a, 
c). 

12. Arrest 'S=’63(4) 

FBI agents had reasonable cause to 
believe that crime was being committed 
in their presence and that Russian Na¬ 
tional was one of coconspirators so that 
warrant for Russian’s arrest was unnec¬ 
essary where Russian was participating 
in clandestine meetings during which de¬ 
fense plant employee transferred classi¬ 
fied defense documents to personnel of 
the Soviet United Nations Mission. 18 
U.S.C.A. § 794(a, c). 

13. Searches and Seizures <^7(10) 

Where FBI agents had probable 
cause to arrest Russian National on 
charge of conspiracy to gather and de¬ 
liver defense information to a foreign 
government and subsequent search of 
the Russian’s automobile was closely re¬ 
lated to his arrest, search of automobile 
without obtaining a warrant was reason¬ 
able. 18 U.S.C.A. § 794(a, c). 

14. Ambassadors and Consuls <^3 

Diplomatic immunity may be waived 
only on behalf of the sending state. 
Agreement Between the United Nations 
and the United States, § 15, 22 U.S.C.A. 

§ 287 noW: 22 U.S.C.A. § 252. 

15. Criminal Law ©=’1165(1) 

Where there was no showing that 

Soviet Government would have waived 
diplomatic immunity from compulsory 
process to testify in a United States court 
for three diplomatic personnel declared to 
be persona non grata even if diplomats 
had remained in the United States, de¬ 
fendants in prosecution for conspiracy to 
gather and deliver defense information 
to a foreign government were not preju¬ 
diced by the United States’ declaring dip¬ 
lomats to be persona non grata. Agree¬ 
ment Between the United Nations and 
the United States, § 15, 22 U.S.C.A. § 
287 note; 22 U.S.C.A. § 252. 





























16. Criminal Law <^627.7(3) 

Before a defendant is entitled to the 
delivery of a statement in the possession 
of the prosecution relating to testimony 
on direct examination of witness, state¬ 
ment must relate to the subject matter of 
the testimony of the witness. 18 U.S. 
C.A. § 3500(b, e). 

17. Criminal Law <2^627.7(1) 

If an entire statement in hands of 
prosecution does not relate to the subject 
matter of the indictment or information, 
the defendant is not entitled to a delivery 
of that statement over the objection of 
the prosecution. 18 U.S.C.A. § 3500(b, 
c). 

18. Criminal Law <^627.7(3) 

A defendant is not entitled to state¬ 
ments when they do not relate to the 
subject matter as to which the witnesses 
testified on direct examination, even 
though they relate to the subject matter 
of the indictment, information or investi¬ 
gation. 18 U.S.C.A. § 3500(b, c). 


Samuel A. Lamer, Budd, Lamer & 
Kent, Newark, N. J., for appellant in No. 
15,170 (Ivanov). 

Raymond A. Brown, Jersey City, N. J., 
for appellant in No. 15,232 (Butenko). 

Sanford M. Jaffe, Special Asst, to the 
Atty. Gen., Dept, of Justice, Washington, 
D. C., David M. Satz, Jr., U. S. Atty., 

I. These subsections read as follows: “§ 
794. Gathering or delivering defense in¬ 
formation to aid foreign government 
“(a) Whoever, with intent or reason 
to believe that it is to be used to the 
injury of the United States or to the 
advantage of a foreign nation, communi¬ 
cates, delivers, or transmits, or attempts 
to communicate, deliver, or transmit, to 
any foreign government, or to any fac¬ 
tion or party or military or naval force 
within a foreign country, whether recog¬ 
nized or unrecognized by the United 
States, or to any representative, officer, 
agent, employee, subject, or citizen there¬ 
of, either directly or indirectly, any docu¬ 
ment, writing, code book, signal book, 
sketch, photograph, photographic, nega¬ 
tive, blueprint, plan, map, model, note, in¬ 
strument, appliance, or information relat- 


Newark, N. J., Edwin H. Stier, Asst. 
U. S. Atty., Barry D. Maurer, Asst. U. S. 
Atty., on the brief, for appellee. 

Before GANEY and SMITH, Circuit 
Judges, and KIRKPATRICK, District 
Judge. 

OPINION OF THE COURT 
GANEY, Circuit Judge.^ 

The appellants, John William Butenko 
and Igor A. Ivanov, were indicted by a 
federal grand jury in Newark, New Jer¬ 
sey, in a bill of indictment containing 
three counts. Count I charged conspir¬ 
acy to violate the provisions of 18 U.S.C. 
§ 794(a) and (c),i count II charged con¬ 
spiracy to violate the provisions of 18 
U.S.C. § 951,2 and count III alleged a 
substantive violation against John W. 
Butenko alone in violation of 18 U.S.C. 
§ 951. Both defendants were found 
guilty on all counts by a jury and sen¬ 
tenced to the custody of the Attorney 
General, Butenko for thirty years and 
Ivanov for twenty years on count I, both 
were given five years on count II and on 
count III Butenko was given a sentence 
of ten years, the sentences on counts II 
and III to run concurrently with those 
imposed on count 1. From these judg¬ 
ments, appeals were taken to this court 
and the matter is now before us for dis¬ 
position as the court permitted the gov¬ 
ernment's motion to consolidate the ap¬ 
peals of both defendants. 

ished by death or by imprisonment for any 
term of years or for life. 

* * « « * 

“(c) If two or more persons conspire 
to violate this section, and one or more 
of such persons do any act to effect the 
object of the conspiracy, each of the 
parties to such conspiracy shall be sub¬ 
ject to the punishment provided for the 
offense which is the object of such con¬ 
spiracy. * • ♦ 

2. This section reads as follows: “Agents 
of foreign governments 
“Whoever, other than a diplomatic or 
consular officer or attach^, acts in the 
United States as an agent of a foreign 
government without prior notification to 
the Secretary of State, shall be fined 
not more than $5,0()0 or imprisoned not 


Under count I, a conspiracy was 
charged alleging an agreement among 
John W. Butenko and Igor A. Ivanov, 
as defendants, and Gleb A. Pavlov, Yuri 
A. Romashin and Vladimir I. Olenev, as 
co-conspirators, but not named as de¬ 
fendants, to unlawfully and knowingly 
conspire and agree to communicate and 
transmit to the Union of Soviet Socialist 
Republics, hereafter referred to as ‘‘U.S. 
S.R.", information relating to the nation¬ 
al defense of the United States and, more 
specifically, information relating to the 
command and control system of the Stra¬ 
tegic Air Command of the United States 
Air Force. It was further alleged that 
this activity was done with the intent 
and reason to believe that the said in¬ 
formation would be used to the advantage 
of the U.S.S.R. The time within which 
the said conspiracy continued was from 
April 21, 1963, up to and including Oc¬ 
tober 29, 1963. 

The second count of the indictment 
charged Butenko and Ivanov, as defend¬ 
ants, and Pavlov, Olenev and Romashin, 
as co-conspirators, though not defend¬ 
ants, with conspiracy to violate 18 U.S.C. 

§ 951. It alleged that John W. Butenko, 
not a diplomat or consular official or 
cultural attache, unlawfully and knowing¬ 
ly acted in the United States as an agent 
of the U.S.S.R. without prior notifica¬ 
tion of the Secretary of State of the 
United States, and that defendant, Igor 
A. Ivanov, and co-conspirators, Gleb A. 
Pavlov, Yuri A. Romashin and Vladimir 
1. Olenev, unlawfully and knowingly did 
aid and abet and induce John W. Butenko 
to so act. 

The third count ‘charged John W. 
Butenko alone with unlawfully and know¬ 
ingly acting as an agent of the U.S.S.R. 
without notification to the Secretary of 
State of the United States and not then 
being a diplomat or consular official or 
cultural attache, with violation of 18 
U.S.C. § 951. 

The pertinent facts, for background, 
upon which the government relied for 
the conviction of the two defendants, as 
developed at the trial, are as follows: 
.TnVin w 'Rnffinkn Hpfpndftnt. an Ameri¬ 


can by birth, was an employe of the 
International Electronic Company, which 
is a subsidiary of International Tele¬ 
phone and Telegraph, and it was under 
contract with the United States Air 
Force to produce a command and control 
system for the Strategic Air Command. 
The project was given the name “465-L" 
and was an automatic electronic system 
which enabled the commander of the 
Strategic Air Command to alert and exe¬ 
cute all his forces, at an extremely rapid 
rate to develop and plan his alternatives 
of operation and to give up to the minute 
status of the total force. Part of the 
operation of 465—L was the data trans¬ 
mission sub-system, whose function it 
was to permit rapid communication be¬ 
tween Strategic Air Command head¬ 
quarters and the various United States 
Air Force bases and missile sites. The 
four Strategic Air Command headquar¬ 
ter sites were located at Offutt Air Base, 
Nebraska; Westover Air Base, Massa¬ 
chusetts ; Barksdale Air Base, Louisiana 
and March Air Base, California. It en¬ 
abled the Strategic Air Commander to 
communicate with his bases at the speed 
of light. The operational breakdown of 
465-L was divided into five sections, one 
of which was the field operations divi¬ 
sion, and defendant, John W. Butenko, 
was the Control Administrator for the 
same. It was the responsibility of the 
field operations division, and accordingly 
his, to check on installations and require- 
lAents at the various air and missile bases 
and handle arrangements with the United 
States Air Force for the actual installa¬ 
tion, training of i\^ir Force personnel, 
spare parts provisioning, as well as tak¬ 
ing care of maintenance and handling 
general administrative duties. He ap¬ 
plied for and was given top secret clear¬ 
ance which gave him access to docu¬ 
ments of top secret, confidential and un¬ 
classified nature, as he could secure them 
on a need-to-know basis. 

From July, 1961, to July, 1963, Bu¬ 
tenko received monthly reports updating 
necessary information concerning cur¬ 
rent specifications required for the 
465-L program which set out the title, 






















general subject matter, document classi¬ 
fications and specification numbers. 
The public did not have general access 
to the plant where Butenko was employed 
at Paramus, New Jersey, and the dis¬ 
semination of the information concerning 
465-L covered secret, confidential and 
unclassified information and even though 
some was unclassified, it could not be 
divulged to the general public unless per¬ 
mission from the Department of Defense 
and the Air Force was received. The 
contract between the Air Force and the 
Company was classified because parts of 
it were secret and top secret which made 
it a classified contract. The record dis¬ 
closes that all employes were made aware 
of the security requirements and were 
provided with a copy of the security man¬ 
ual which the defendant, Butenko, con¬ 
firmed he had received. 

The basis for the government’s proof 
under the indictment was based largely 
on surveillance of the defendants and the 
co-conspirators by agents of the Federal 
Bureau of Investigation on April 21, 
1963, May 26 and 27, 1963, September 
23 and 24, 1963, and October 29, 1963. 

Since the major contention of the ap¬ 
pellants, both at argument and in their 
briefs, was that the evidence offered by 
the government was insufficient to sup¬ 
port the averments in the indictment, and 
accordingly their convictions, it becomes 
necessary to recite in some detail much 
of the government’s proof. 

On April 21, 1963, the evidence showed 
that three agents of the Federal Bureau 
of Investigation conducted the surveil¬ 
lance, each testifying, sometimes piece¬ 
meal, as to the defendants’ conduct, as 
one agent would have to break off sur¬ 
veillance and it would have to be taken 
up by another one, at a different position 
because of Soviet counter-surveillance, 
and the following was established: At 
6:00 p. m.. Agent Birch was in the North- 
vale, New Jersey area and took notice 
of a 1962 bluish-green station wagon. 
New York license plate No. 2N3078, with 
three Russian nationals seated therein, 
Igor A. Ivanov and Vladimir I. Olenev 
seated in the front seat with Gleb Pavlov. 


who was driving. He kept the station 
wagon under surveillance until it stopped 
at a restaurant, Lou’s Hitching Post, in 
Closter, New Jersey, and defendant 
Ivanov, and Olenev left the station wagon 
to enter the restaurant, and they were 
observed sitting together at a table for 
some time. The agent then noticed the 
station wagon for some twenty minutes 
making a series of turns in tha area and 
a little later noticed it with Pavlov at 
the wheel on the shoulder of Piermont 
Road in Closter, New Jersey, at a point 
opposite the China Chalet Restaurant, 
which is in the area, and, almost at the 
same time, he noticed a 1961 Ford Fal¬ 
con, four-door, turning from the road 
into and through the parking lot of the 
China Chalet Restaurant. This car was 
driven by John Butenko and the agent 
was able to read the license plate as New 
Jersey AVV871. At this point another 
agent picked up the surveillance and tes¬ 
tified that a few minutes after the four- 
door Falcon sedan went into and through 
the parking lot of the China Chalet Res¬ 
taurant, he observed the station wagon 
driven by Pavlov entering the parking lot 
of the nearby Finast supermarket. 
Through binoculars, he observed Pavlov 
leaving the station wagon and walking 
about twenty-five feet to the Ford Fal¬ 
con, bearing license No. AVV871, which 
had already arrived there, and sat down 
in the front seat of the Falcon be¬ 
side Butenko who was in the car when 
Pavlov entered the lot. They both sat in 
the front seat, talked for a short period 
of time and then Pavlov left the Fal¬ 
con, this time carrying a light tan at¬ 
tache case. He then walked back to the 
station wagon with the attache case, 
re-entered it and drove out of the park¬ 
ing lot. When he entered the Falcon he 
had nothing in his hand whatsoever. The 
Soviet station wagon then proceeded to 
the lot of Lou’s Hitching Post restaurant 
to Ivanov and Olenev, where, on two dif¬ 
ferent occasions, they were seen dining 
together and several minutes later sur¬ 
veillance disclosed Ivanov and Olenev no 
longer in Lou’s Hitching Post restaurant 
and also that the Soviet station wagon 
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then saw Butenko, about ten minutes 
later, leave the Falcon in the Finast 
parking lot and walk for a few minutes 
to Piermont Road and then walk back to 
the Falcon and re-enter it. After about 
eight minutes more, Butenko again left 
the Falcon, walked slowly across the 
parking lot to Piermont Road where he 
met Pavlov and then walked out of his 
sight on Piermont Road, and Pavlov was 
not carrying an attache case. Some ten 
or fifteen minutes later, Pavlov and 
Butenko were seated together in Angelo's 
Closter Manor Restaurant, having dinner 
and conversing, and about fifty minutes 
later, the agent observed them paying 
the check and both Pavlov and Butenko 
left the restaurant and walked to Pier¬ 
mont Road, at which time surveillance 
was broken off. Butenko later admitted 
he had a tan attache case when he left 
home that evening but denied passing it 
to Pavlov. 

On May 26, 1963, Agents Broderick, 
Mulvaney, McDougall, James, Conway 
and Ness, all of whom provided the testi¬ 
mony, observed the same Chevrolet sta¬ 
tion wagon driving back and forth past 
the Finast parking lot where Pavlov and 
Butenko had met on the night of April 
21st. Ivanov was driving it with Olenev 
in the front seat and Pavlov in the rear. 
This unusual tactic was repeated three 
or four times. Earlier that evening, at 
about 5:15 p. m., Butenko was observed 
leaving his home in Orange, New Jersey, 
carrying a tan attache case and entering 
his car. He was observed driving from 
Orange, New Jersey, to Closter, New 
Jersey, where he arrived about 6:00 
p. m., and a few minutes after he had 
parked his car on the Finast lot, the sta¬ 
tion wagon, now occupied only by Pavlov, 
entered the parking lot and then drove 
out, followed immediately by Butenko 
who proceeded to follow the station 
wagon. At 7:05 p. m., Pavlov and Bu¬ 
tenko drove past the Old Hook Inn where 
Olenev and Ivanov, the defendant, were 
seen standing by the side or the road in 
front of the Inn. Some fifteen minutes 
later, Pavlov was observed driving into 
the parking lot of the Inn, picking up 


Olenev and Ivanov and, after some con¬ 
versation, the three men drove out of the 
lot. Later, at about 8:00 p. m., Butenko's 
car was observed in the parking lot of 
the Florentine Gardens restaurant which 
is about an hour's drive from the Old 
Hook Inn in the direction of Westwood, 
New Jersey, and Butenko could be ob¬ 
served in the bar until about 10:00 p. m. 
During this time he was seen leaving 
the restaurant on various occasions, go¬ 
ing out to his car, opening the doors, 
looking in the front and back seats, as 
well as opening the trunk and feeling in¬ 
side it. Finally, he entered his car and 
drove toward Orange, New Jersey, when 
observation was broken off. When Bu¬ 
tenko testified in his own defense, he 
explained that his frequent trips to the 
car were made in an effort to find some 
lozenges. 

It is submitted here that his conduct 
was conspiratorial and that surveillance 
rendered any passing of information im¬ 
possible but which was accomplished the 
next day as here shown on May 27th. 

The surveillance on May 27, 1963, was 
done by four agents of the F.B.I. At 
3:45 p. m., Pavlov left the United Nations 
headquarters of the Soviet mission in 
New York, carrying a reddish-brown 
briefcase, tapered from bottom to top and 
accordion-like. A few minutes later, 
Ivanov was observed leaving the same 
building. At 5:45 p. m., Butenko left his 
work/and drove to the Fort Lee area of 
New Jersey, and ^t approximately 8:00 
p. m., Pavlov was seen standing next to 
a blue Falcon car bearing Butenko's li¬ 
cense number, talking to a single indi¬ 
vidual sitting in the driver's seat of the 
blue Falcon. A half hour later, Butenko 
parked his car in the rear of 366 Park 
Avenue, Orange, New Jersey, near his 
home, and got out carrying a tan, red¬ 
dish-brown briefcase, accordion-like and 
tapered from bottom to top. In his de¬ 
fense, he acknowledged coming home that 
evening with such a briefcase. 

On the date of September 23rd, sur¬ 
veillance disclosed that Butenko came to 
an area described on exhibit G-19, which 






























is in or near Ridgewood, New Jersey, 
and also set out in exhibit G-30, later ad¬ 
verted to, and went up and down various 
streets making U-turns and following a 
circuitous pattern in a very unusual man¬ 
ner. The route taken on this day was 
described as a “dry-run”. On September 
24th, he took essentially the same route 
as that taken on September 23rd, with 
some minor deviations, and finally 
parked beside the Gold Key restaurant in 
the northern New Jersey area for some 
ten or fifteen minutes. During this time 
Pavlov and Romashin were standing 
across the road at a shopping center, look¬ 
ing in the direction of the Gold Key. 
About 8:20 p. m., the Falcon, with Bu¬ 
tenko, left the Gold Key and drove south 
on Route 17, Pavlov and Romashin fol¬ 
lowing in the Ford. The next observa¬ 
tion of the Russian car was at about 9 :10 
p. m., when it was parked in a parking 
lot of Alexander’s Shopping Center in 
Paramus, New Jersey, which is several 
miles from the Gold Key and a few min¬ 
utes later, Romashin was seen to enter 
the car and drive out of the Alexander 
Center parking lot. At approximately 
10:45 p. m., the Romashin car was pro¬ 
ceeding west on Route 4 and an agent 
observed the Butenko car proceeding in 
the opposite direction, that is east, driven 
by Butenko and seated next to him was 
Gleb Pavlov. A review of G-19 and 
G-30, which was found later in Butenko’s 
wallet, illustrates the above testimony. 

On October 29th, 1963, the surveillance 
and arrest of the defendants was done by 
ten agents of the F.B.I. On that evening 
at seven o’clock, Butenko left his home 
in his blue Falcon sedan. He was carry¬ 
ing an attache case made of brown leath¬ 
er which he placed on the front seat and 
which was later introduced into evidence 
as G-28, Butenko acknowledging owner¬ 
ship of the case. He drove to Engle¬ 
wood, New Jersey, on the Garden State 
Parkway, and arrived there at a quarter 
to eight. Ivanov was observed at 6:00 
p. m. in the vicinity of Englewood, New 
Jersey, driving a 1955 green Ford with 
Pavlov and Romashin as occupants. 
From 6:00 to 6:16 p. m., the three Rus- 
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sians were observed walking and driving 
in the vicinity of Dean Street, Engle* 
wood. The green Ford was seen at 7:00 
p. m. at the Englewood railroad station 
and from 7:00 to 7:30 p. m. it was ob* 
served going back and forth across the 
railroad station parking lot and in and 
out of that station. During this period, 
there was extensive Soviet counter-sur¬ 
veillance and at one time Ivanov was 
driving and at another, Pavlbv. At 7:37 
p. m., Butenko’s car was seen entering 
the railroad station and then leaving it 
and three minutes later, the Soviet auto¬ 
mobile, with Pavlov, Romashin and Ivan- 
ov as occupants, left the railroad station. 

At 7:45 p. m., Butenko again drove in 
and out of the railroad station parking 
lot. At 7:55 p. m., Butenko’s Falcon 
drove into the railroad station lot, park¬ 
ed, the headlights were turned off and 
the parking lights turned on. A few 
minutes later, the Soviet automobile, now 
driven by Pavlov with Ivanov in the 
right front seat, drove into the railroad 
station diagonally opposite to Butenko s 
automobile and the headlights were turn¬ 
ed off and the parking lights turned on. 

After this signal was given, the Soviet 
car backed out of its parking space, 
came into the railroad station and park¬ 
ed perpendicular to the rear of the 
con. Both cars remained in this position 
thirty-five seconds when the Soviet car 
pulled away toward the exit and the 
Falcon followed it. At 7:55 p. m., the 
Soviet automobile stopped at Grand Ave¬ 
nue and Tracy Place and Romashin left 
the car. Within two to three minutes, 
the F.B.I. moved in and arrested Butenko 
in his car, and some 200 to 300 feet 
away, Ivanov and Pavlov were arrested ^ 
in the Soviet car. At the time of the ^ 
arrest, Pavlov got out from behind the 
driver’s wheel and Ivanov got out on 
the right side of the car. 

It would seem that the evidence against 
Butenko was almost overwhelming as he 
had no valid reason for any association ^ 
with Pavlov, Romashin and Olenev, who 
were Russian nationals attached to the 
Soviet mission to the United States, or ^ 
with Ivanov, an employe of Amtorg Trad¬ 





ing Company, ms meetings wiuii tiicm 
in out-of-the-way places, in small com¬ 
munities in northern New Jersey can 
only be understandable if viewed, as they 
must be, in the light of the clandestine 
nature of them, at such hours as seven 
o’clock in the evening and in such places 
as parking lots behind supermarkets and 
railroad stations. None of the incidents 
hereinbefore recited were chance meet¬ 
ings, but gave every indication of being 
carefully worked out plans for the con¬ 
spirators getting together. 

The F.B.I. agents, following the arrest 
of the defendants, made an examination 
of the contents of the Soviet station 
wagon in which was found Butenko’s at¬ 
tache case, two metallic electronic devices 
which were in fact signaling devices con¬ 
sisting of a transmitter and a receiver 
operating on a rechargeable battery, both 
of which devices were in excellent work¬ 
ing condition, the receiver portion of the 
signaling device being found on the front 
seat where Ivanov and Pavlov had been 
sitting and the transmitter in a paper 
bag in the rear of the Soviet station 
wagon. In addition, in the shopping bag 
was found a radio with holes in the panel 
w’hich, after its removal, there could be 
seen underneath the tube box a small 
compartment with a package which had 
been placed inside it, and when unwrap¬ 
ped, there was found a small camera in 
the guise of a cigarette case and two 
small film magazines. The cigarette case 
type camera was used primarily for pho¬ 
tographing documents. There was no 
manufacturer’s marking on it and it was 
custom-made. It had film in it fully 
loaded and ready to be operated. 

Government exhibit G-28A was found 
in the briefcase of Butenko taken from 
the Soviet car. It described a major 
portion of the overall remote communica¬ 
tions central located at the wing com¬ 
mand post level, as well as the data lo¬ 
cated at the four major headquarter sites 
hereinabove referred to. It contained 
military and contract specifications 
which described the service conditions 
under which it was to be located and 
under which it must be operated; the 


goodly portion of the document concerned 
itself with the performance of the con¬ 
centrator which is indicated in the title 
of the document, ‘‘RCC” meaning ‘‘Re¬ 
mote Communications Central” located at 
the wing command level and the heading, 
“EDLEC” meaning “Electronic Data 
Local Communications Central” which 
was located at each of the four head¬ 
quarter sites. 

The document G-28B, likewise found 
in Butenko’s briefcase taken from the 
Soviet car, contained the applicable mili¬ 
tary and contractor specifications, as well 
as the essential elements of the concen¬ 
trator. It provided details of each of 
the characteristics in terms of voltage, 
wave shape of the various internal con¬ 
centrator pulses, as well as a table show¬ 
ing the relationship between the 465-L 
field data code and each of the corre¬ 
sponding letters and numbers and sym¬ 
bols that are used in the system. It was 
a document showing the time that the 
equipment necessary for the concentrator 
is required to operate properly without 
any failure or lessening of its requisite 
function, as well as the “mean time re¬ 
pair” which it would take to repair any 
particular malfunction. It provided the 
cabinet drawings, sketches of cabinet as¬ 
semblies and a full discussion of the 
various components that comprise the 
equipment described. The letters A 
and “B” after G-27 and G-28 indicate 
the^ first and second revision of the par¬ 
ticular document, thus indicating its up- 
to-date revision which, as has been stat¬ 
ed, was distributed to all key employes, 
including defendant Butenko. The in¬ 
formation contained in both G-28A and 
G-28B related solely and directly to the 
465-L system. \ 

These documents found in the Soviet 
Union station wagon in the briefcase of 
Butenko, which briefcase had been trans¬ 
ferred from Butenko to Pavlov, the ac¬ 
tual observation of its transfer was not 
had, as can be readily seen, related di¬ 
rectly and specifically to the national de¬ 
fense of the country and were carefully 
screened from the public eye, and were 

























not in the public domain and could only 
be released by permission of the Secre¬ 
tary of Defense. Butenko had access to 
these documents only because of his top 
secret clearance status. 

At the same time that the Soviet car 
was stopped, the Butenko car was like¬ 
wise stopped and he was placed under 
arrest by the F.B.I. agents and taken to 
the office of the F.B.I. in Newark. New 
Jersey. He was asked to empty his pock¬ 
ets, which he did, and extracted a wallet 
from the left rear side of his trousers, 
and in the wallet was found exhibit G-30 
which was a small piece of, paper folded, 
one side of which was a diagram showing 
the exact route which Butenko had taken 
on the 23rd and 24th of September, and 
on it was the following markings. 

Forever, (if something) Englewood, last 
sund, every m. 7.oo p. m. N2. Next. 
Ridgwood, N.J. Sept. 22 7.oo p. m. On 
the back of the folded slip of paper were 
twenty-one separate five digit numbers 
two were repeats and two were G-28A 
and G-28B, numbers: the government in¬ 
troduced in evidence the remaining seven¬ 
teen documents marked G-40 through G- 
56D, which corresponded to the seventeen 
five digit numbers on the slip of paper. 
These documents were all related to the 
465-L system and, while it was not shown 
that they were in the possession of Bu¬ 
tenko, it was the government’s contention 
that this was in reality an espionage shop¬ 
ping list and that their inclusion on the 
slip of paper with the route traversed by 
Butenko on September 22nd showed the 
full scope of the conspiracy and its ulti¬ 
mate aim which had to be known to Bu¬ 
tenko since it covered such a wide range 
of documents. 

In his defense, Butenko asserted that 
he had to approve, among other thinp, 
sub-contractor requisitions and to decide 
whether the work was necessary and 
whether the money for its performance 
was within the budget and in the course 
of this phase of his work it was requisite 
that he be acquainted with all the requi¬ 
sitions of the 466-L system and to keep 
up to date thereon and he was able to 


do this by having the authority to secure 
any document that he deemed necessary 
on a need-to-know basis. This work 
which he and his associates were direct¬ 
ly and indirectly responsible for in Oc¬ 
tober of 1963 was worth about $25,- 
000,000. Likewise, he was a so-called 
“SRCC” (Simplex Remote Control Com¬ 
municator). sub c Coordinator, and the 
“c” denotes its part of the 4^65-L equip¬ 
ment that was supposed to be at missile 
sites. He stated that since this equip¬ 
ment was in the development stage and 
there was no little confusion with respect 
to it his supervisor thought he would 
serve a very useful purpose as su^ Co¬ 
ordinator ; that documents such as G-28A 
and G-28B supplied for him the neces¬ 
sary information to be helpful to him as 
he had to be closely associated with en¬ 
gineering proposals and that many times 
he took them home to study as well as 
examine them on other occasions when 
he was undisturbed by telephone calls 
and he further stated that G-28A and 
G-28B came from his file cabinets which 
were in an area assigned to him. He 
further testified that he never saw a 
top secret document all the time he was 
with the company and further that the 
briefcase which contained documents 28A 
and 28B were in his car and were taken 
from it by the agents at the time of 
his arrest and planted in the Soviet car. 

He further testified that Pavlov was 
an individual known only to him as Les- 

nikopf whom he understood was some¬ 
what vaguely related to affairs with the 
Soviet mission. He stated that initially 
his meetings with Lesnikopf were begun 
by Lesnikopf writing him a letter advis¬ 
ing him that if he was interested in rela¬ 
tives in Russia he should meet him at 
the Chalet Restaurant in Cluster and he 
would help him; that he went to the 
Chalet Restaurant, parked off the pave¬ 
ment when the man he knew as Lesnikopf 
came up to his car, asked his name and 
then invited him to dinner. They dined 
together and he kept meeting Lesnikopf 
(Pavlov) until the time of his arrest 
at the places the goveminent witnesses 
testified they had placed him, but always 


his reason for meeting Lesnikopf (Pav¬ 
lov) was concerning information about 
his relatives in Russia. He denied that 
G'29, a wallet, and the slip of paper, 
G-30, on which was crudely drawn the 
streets which Butenko traveled on Sep¬ 
tember 24th, and the digit numbers 
placed on the back thereof, hereinabove 
referred to, belonged to him, and that 
the reason G-28A and G-28B were found 
in his briefcase was that he secured them 
in order to read them at home and at 
other places at his convenience, undis¬ 
turbed by telephone calls. In the main, 
this was the defense which Butenko in¬ 
terposed and, as has been indicated, aft¬ 
er hearing all the evidence, he was found 
guilty by the jury. 

[1] Accordingly, it is submitted that 
the evidence, as herein stated in detail, 
covering the surveillance by the F.B.I. 
agents of Butenko, coupled with the G-29 
exhibit of the wallet and G-30, showed 
his full acquaintance with the aspects 
of the 465-L system and the finding of 
the documents, G-28A and G-28B in his 
own briefcase taken from the possession 
of Pavlov, in addition to his clandestine 
meetings with Pavlov and on two occas- 
sions the transfer of his attache case 
to him at these meetings, clearly meets 
the government's contention that there 
was sufficient evidence to sustain the 
averments in the indictments of the con¬ 
spiracy therein alleged. This is not a 
case of mere suspicion. United States 
V. Bufalino, 2 Cir., 285 F.2d 408. Here, 
there was substantial evidence to but¬ 
tress the conviction. United States v. 
Guiliano, 263 F.2d 582, 584 (3d Cir. 
1959); United States v. Johnson, 4 Cir., 
324 F.2d 264; Diaz-Rosendo v. United 
States, 9 Cir., 357 F.2d 124, 129; United 
States V. Georga, 210 F.2d 45 (3d Cir. 
1954). 

[2] As to Ivanov, while the evidence 
is less strong with respect to his partici¬ 
pation in the conspiracy than that pro¬ 
duced by the government against Buten¬ 
ko, since it is not as full nor as complete 
^s against Butenko, as will be here in¬ 
dicated, sufficient evidence was offered 
by the government to show his intimate 


involvement with the conspiracy. Brief¬ 
ly related, they consisted in the main of 
the following: His involvement with the 
activities of Pavlov on April 21, 1963, 
as hereinabove recited, his activities with 
Pavlov and driving the Russian station 
wagon on May 26, 1963, hereinbefore re¬ 
cited, and the unusual circuitous driving 
pattern he followed in the area, and his 
activities on October 29, 1963, when he 
was observed driving a green Ford with 
a New York license number in the vicin¬ 
ity of Englewood, New Jersey, with Pav¬ 
lov and Romashin seated in the rear 
thereof. For some time the three men 
were seen walking and driving in the 
general vicinity of Englewood and when 
next seen the car was in the Englewood 
railroad station parking lot where it re¬ 
mained for more than a half hour when 
the car was then seen going back and 
forth across the parking lot, out of the 
station, up and down adjoining streets, 
at one point driven by Ivanov and at 
another by Pavlov. Finally, Ivanov park¬ 
ed the car and all three got out and stood 
in the rear of it and were looking across 
a street directly at Operandi's Restaurant 
some 250 feet away. The three Russian 
nationals stood for several minutes be¬ 
hind the car when Ivanov walked across 
the street to the restaurant and stood 
looking very intently up and down the 
street for a few minutes when he was 
joined by Romashin, and then both went 
into the restaurant. Pavlov left the rear 
of th^ car and drove to the back of a 
closed filling station, got out and stood 
behind the rear of his car and kept 
looking at the restaurant all the while. 
A few minutes later, he got into the car, 
drove twice around a small park which 
faced the restaurant and parked some 
150 feet from it and sat there a few 
minutes until he was joined by Romashin 
and Ivanov and they all got into the ^ 
car and drove away. Some twenty min¬ 
utes later, the Falcon, driven by Bu¬ 
tenko, drove into the railroad station 
lot, parked, turned off the headlights and 
turned on the parking lights and within 
a few minutes the Soviet automobile, 
now driven by Pavlov with Ivanov in 
the right front seat, came into the park- 































in^ lot, signaled by turning off head¬ 
lights and turning on parking lights. 
Here, there was a direct confrontation 
between Ivanov and Butenko and several 
minutes later, when the defendants were 
arrested, the briefcase of Butenko was 
found in the Soviet automobile. All of 
this evidence which the government pro¬ 
duced closely identifies Ivanov with the 
conspiracy in that his associations with 
Pavlov were marked by conduct shrouded 
by secrecy and concealment, as a look¬ 
out for Pavlov, as well as actively en¬ 
gaged in furthering the conspiracy as 
the events on the evening of October 
29th disclose. Additionally, no evident 
reason was shown for Ivanov's presence 
in the small New Jersey communities, 
nor that he was, in being there, further¬ 
ing the business of his employer, the 
Amtorg Trading Company, and, accord¬ 
ingly, the evidence yields no reasonable 
hypothesis of innocence on his part and, 
on the other hand, tends to show his di¬ 
rect participation in activities which 
could only be found to be conspiratorial 
in nature. 

The second count in the indictment 
charges John William Butenko and Igor 
A. Ivanov with unlawfully, willfully and 
knowingly conspiring and agreeing with 
each other and with Gleb A. Pavlov, 
Yuri A. Romashin and Vladimir I. Ole- 
nev, co-conspirators but not named de¬ 
fendants, to commit offenses against the 
United States, to wit, to violate 18 U.S.C. 
§ 951. 

It was part of said conspiracy that 
Butenko did unlawfully, willfully and 
knowingly act in the United States as 
an agent of a foreign government, to 
wit, the Union of Soviet Socialist Re¬ 
publics, without prior notification to the 
Secretary of State, and that the defend¬ 
ant, Ivanov, and co-conspirators, Pavlov, 
Olenev and Romashin, did unlawfully, 
willfully and knowingly aid, abet and pro¬ 
cure the defendant, Butenko, to act in 
the United States as an agent of a for¬ 
eign goverment, to wit, the Union of 
Soviet Socialist Republics, without prior 
notification to the Secretary of State. 
In order to make proof of the averments 


in the second count of the indictment, 
the conspiracy as alleged in count I 
formed the basis of the proofs in con- 
nection with count II. The only addi- j 
tional factor offered in evidence was that ^ 
Butenko had not registered with the Sec- % 
retary of State as an agent of a foreign 
government. This was proven by testi- 
mony of the government that Butenko :|J 
had not registered. It would be pure J: 
repetition to advert again \o the factual jj’;. 
averments which make up the conspiracy ^ 
under the first count, already mentioned 
in detail, and together with the addi- 
tional fact of Butenko's failing to regis- 
ter, just averted to, this it is contended 4 
by the government proves the allegations 
of the indictment under count II. With 
this we cannot agree. 


[3-6] It is submitted that an es¬ 
sential element in the proof of the con¬ 
spiracy here obtaining must be that 
Ivanov and the other alleged co-conspira¬ 
tors had knowledge of the fact that Bu¬ 
tenko had not registered as an agent of 
a foreign government, either directly or 
indirectly by a compelling inference. It 
is sufficient, as we have indicated, that 
when there is established by circumstan¬ 
tial evidence or by deduction from facts 
from which a natural inference arises, 
that the overt acts were in furtherance 
of a common design, intent and purpose, 
there is sufficient proof. While the cir¬ 
cumstances obtaining here show clandes¬ 
tine meetings and secretive conduct on 
the part of Ivanov, as set forth hereto¬ 
fore, they advance us not at all, in supply¬ 
ing the factual issue of knowledge on 
the part of Ivanov and the others that 
Butenko had not registered. Ivanov was 
an employe of the Amtorg Trading Com¬ 
pany, unlike Pavlov, Olenev and Roma¬ 
shin, who were attaches of the Russian 
mission to the United Nations, and, while 
it might be inferred that the latter could 
have had knowledge of the plan that Bu¬ 
tenko was not registered with the Secre¬ 
tary of State, by virtue of their high 
position in the Soviet mission to the 
United Nations, this inference could not 
be drawn against Ivanov, a mere em¬ 
ploye of Amtorg. Here, knowledge of the 



fact, on the part of Ivanov, that Butenko 
had not registered, was a basic matter 
of proof which, as has been indicated, 
the record did not disclose. Ingram v. 
United States, 360 U.S. 672-678, 79 S.Ct. 
1314 , 3 L.Ed.2d 1503; von Clemm v. 
Smith, D.C., 255 F.Supp. 353, 368, aff'd 
2 Cir., 363 F.2d 19. The fact that the 
government, in the introduction of ex- 
hibit G-16, showed that Ivanov had filed 
a statement with the Department of 
State showing his familiarity with the 
Foreign Agents Registration Act of 
1938, as amended, under which there was 
a heading, 1(a) of instructions, which 
stated, quoting portions of the Act of 
June 25, 1948, wherein it was provided 
that no person other than a diplomat 
or consular officer or attache should act 
in the United States as an agent for 
a foreign government without prior 
notification to the Secretary of State, 
this showed only that he was familiar 
with the fact of registration, but it fur¬ 
thers, in no wise, the necessary essential 
that he knew Butenko had not registered 
as a foreign agent. Acccordingly, it is 
submitted that, with respect to Ivanov, 
as to count II of the indictment, there 
must be a judgment of acquittal for lack 
of sufficient proof thereunder. How¬ 
ever, this makes no difference in the dis¬ 
position of the case because the sentence 
imposed on Ivanov under count I was 
for twenty years, which was within the 
limits of that permitted by the statute 
whose maximum was thirty years, and 
since the current sentence imposed under 
count II was five years, Ivanov cannot, 
on appeal, challenge his conviction on 
count II. Lawn v. United States, 355 
U.S. 339, 369, 78 S.Ct. 311, 2 L.Ed.2d 
321, citing Sinclair v. United States, 279 
U.S. 263, 299, 49 S.Ct. 268, 73 L.Ed. 692; 
Hirabayashi v. United States, 320 U.S. 
81, 63 S.Ct. 1376, 87 L.Ed. 1774. The 
appeal of double punishment with regard 
to the double conviction on both counts 
I and II cannot be considered a ground 
for reversal. United States v. Goldman, 
352 F.2d 263 (3d Cir. 1966). 

[7] As respects Butenko's situation 


mitted he knew he was not registered 
and the burden of proof was cast upon 
him to show more than mere denial since 
it is always an essential element of a 
crime such as this since the burden of 
going forward on the issue is placed on 
a defendant where, as here, the matter 
is peculiarly within his own knowledge. 
Edwards v. United States, 6 Cir., 334 
F.2d 360, 366; Blumenthal v. United 
States, 8 Cir., 88 F.2d 522. However, 
Butenko's conviction on count II, even 
if we assume no conspirary was shown 
by reason of lack of knowledge on the 
part of Pavlov, Romashin and Olenev 
that he was not registered, nevertheless 
does not affect the term of his sentence, 
as the same reasoning is applicable here 
as to that concerning Ivanov in count II 
hereof by reason of the fact that the 
sentence imposed on Butenko on count 
II, since it ran concurrently with that 
imposed on count I, being ten years, was, 
likewise, within the term validly imposed 
in count I. Lawn v. United States, su¬ 
pra, et al. 

[8-10] Similarly, it is unnecessary 
for us to consider the contentions of 
Butenko as to count III of the indictment 
in view of Lawn v. United States, supra, 
355 U.S. at 359, 78 S.Ct. at 322. However, 
as to this count, which charges Butenko 
with the substantive offense of failing 
to register as an agent of a foreign 
goverment, there can be no question 
that' he did not register as a foreign 
agent, as the record shows, and, accord¬ 
ingly, he knew that he had not registered 
as a foreign agent. Much was made in 
argument that Butenko was not an agent 
of the Soviet Union in that there was 
shown no contractual relationship be¬ 
tween himself and the Soviet Union. 
However, this is not requisite nor neces¬ 
sary. As we have shown, as adverted" 
to previously, the conduct of Butenko 
in connection with the transfer of classi¬ 
fied documents to a representative of 
the Soviet mission, Pavlov, was suffi¬ 
cient to bring Butenko within the pro¬ 
visions of the statute. Furthermore, as 
has been indicated, a contractual rela- 
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self does not define the word ‘‘agent*'. 
The few judicial decisions in the field 
do not discuss the definition in any de¬ 
tail. The cases assume that it means 
one who acts directly or indirectly for 
the benefit of a foreign government, 
von Clemm v. Smith, supra; von Clemm 
V. United States, 320 U.S. 769, 64 S.Ct. 
81, 88 L.Ed. 459; Hansen v. Brownell, 
98 U.S.App.D.C. 239, 234 F.2d 60; Unit¬ 
ed States V. Heine, 2 Cir., 151 F.2d 813, 
817. 

Appellants also question whether or 
not the object of the conspiracy concern¬ 
ed national defense. Here the matter 
was left entirely in the jury's hands un¬ 
der proper instruction in conformity with 
Gorin v. United States, 312 U.S. 19—32, 
61 S.Ct. 429, 439, 85 L.Ed. 488, wherein 
the court said, in part: “It is not the 
function of the court, where reasonable 
men may differ, to determine whether 
the acts do or do not come within the 
ambit of the statute. The question of 
the connection of the information with 
national defense is a question of fact to 
be determined by the jury as negligence 
upon undisputed facts is determined." 

A critical examination of the court's 
charge relative to the crime of con¬ 
spiracy leaves no room here for excepv- 
tion, as it was done correctly, at length 
and with great clarity. 

Discussion of Other Legal Points 
Raised. 

[11-13] A point raised is the Dis¬ 
trict Court's refusal to suppress certain 
physical evidence because of an asserted- 
ly unreasonable search and seizure. On 
the record, agents of the F.B.I. had rea¬ 
sonable cause to arrest Ivanov without 
a warrant. As to Butenko, he was ar¬ 
rested pursuant to a warrant already ob¬ 
tained. They also had reasonable cause 
to believe that a crime was being com¬ 
mitted in their presence and that Ivanov 
was one of the co-conspirators. It was 
not necessary under the circumstances 
for them to have obtained a warrant for 
his arrest. Warden, Maryland Peniten¬ 
tiary V. Hayden, 387 U.S. 294, 87 S.Ct. 
1642. 18 L.Ed.2d 782 11967). Nor was 


it necessary for them to have obtained 
a warrant to search the green Ford se¬ 
dan. The agents' subsequent search of 
that car was closely related to the rea¬ 
son Ivanov was arrested. Cooper v. 
State of California, 386 U.S. 58, 61-62, 
87 S.Ct. 788, 17 L.Ed.2d 730 (1967); 
United States v. Dento, 382 F.2d 361, 
(C.A. 3, August 2, 1967). Likewise, 
the district court did not eri^ in refus¬ 
ing to suppress the evidence in question. 

Another point raised on appeal is the 
defendants' contention that by reason of 
the action of the State Department they 
had been deprived effectively of their 
right under the Sixth Amendment to 
have compulsory process for obtaining 
the attendance of witnesses in their be¬ 
half. 

On October 30, 1963, the State Depart¬ 
ment caused a diplomatic note to be sent 
from the United States Mission to the 
United Nations to the Permanent Mis¬ 
sion of the Union of Soviet Socialist Re¬ 
publics to the United Nations concern¬ 
ing the involvement of Olenev, Pavlov 
and Romashin in espionage activities 
against the United States. Li that note, 
the three accredited representatives of 
the Soviet mission were declared persona 
non grata because they had violated § 
13(b) of the Headquarters Agreement 
between the United Nations and the Unit¬ 
ed States. 22 U.S.C.A. § 287 note. The 
note requested that the three named rep¬ 
resentatives depart the United States on 
or before November 1, 1963. On the 
latter date counsel for Butenko, in a 
telegram addressed to the State Depart¬ 
ment, requested a stay of the terms of 
the diplomatic note to give him an op¬ 
portunity to confer with the three rep¬ 
resentatives before they departed. On 
the same day the State Department sent 
a telegram to Butenko's counsel advis¬ 
ing him that the departure request would 
be superseded until November 4, 1963. 
However, the three Soviet representa¬ 
tives departed the same day the tele¬ 
grams were exchanged. From the time 
they departed, the precise whereabouts 
of the three Soviet representatives were 


lie* 


unknown to defendants. The prosecu¬ 
tion admits that they were beyond the 
jurisdiction of the district court. 

Some months before the trial. Dis¬ 
trict Judge Anthony T. Augelli signed 
an order on August 6, 1964, granting 
Butenko's request to take the deposition 
at government expense of the three form¬ 
er Soviet representatives to the United 
Nations, provided that Butenko could 
show that the three representatives 
would be willing to testify at oral deposi¬ 
tion and that the Soviet Union would 
permit such an examination or would 
insist that Letters Rogatory be used. 
Approximately a month later, Butenko s 
counsel informed the district court that 
he was unable to secure any answer from 
the Soviet authorities with regard to the 
satisfaction of the conditions of the 
Court's order of August 6th, and request¬ 
ed a continuance for additional time to 
obtain a response from the Soviet gov¬ 
ernment. The request was denied, the 
Court stating that more than sufficient 
time had been allowed to appellants. 

[14] It is submitted that the United 
States is not to be penalized for the in¬ 
ability of defendants to summon the 
three former Soviet representatives in 
their defense nor be required to forego 
prosecution until it produces those three 
individuals. By virtue of § 15 of the 
Headquarters Agreement the three 
Soviet representatives were “entitled in 
the territory of the United States to the 
same privileges and immunities, subject 
to the corresponding conditions and obli¬ 
gations, as it accords to diplomatic en¬ 
voys accredited to it." A diplomatic en¬ 
voy accredited to the United States is 
immune from compulsory process to tes¬ 
tify in a court of the United States. 
Rev.Stat. § 4063, 22 U.S.C.A. § 252; Du¬ 
pont V. Pichon, 4 U.S. (4 Dali.) 321, 1 
L.Ed. 851 (1805); Restatement (Sec¬ 
ond), Foreign Relations Law § 73. Such 
immunity may be waived only on behalf 
of the sending state. Restatement (Sec¬ 
ond), Foreign Relations Law § 79. Here 
the State Department treated the three 
Soviet representatives as having been en¬ 


titled to diplomatic immunityTo end 
that status the State Department declar¬ 
ed them to be persona non grata. Al¬ 
though their diplomatic immunity ended 
when they departed, all three from the 
time of their departure were beyond the 
jurisdiction of the district court and not 
available for any purposes to either the 
United States or the defendants. 

[15] But even if the State Depart¬ 
ment had not made the declaration and 
the three representatives had remained 
in the United States, there has been no 
showing that the Soviet Government 
would have waived the diplomatic im¬ 
munity of the three and permitted them 
to testify in court and even indicate what 
they would say if they were permitted 
to testify. On the contrary, the record 
shows that the Soviet authorities have 
ignored the request by counsel for Buten¬ 
ko for permission to permit the three 
former representatives to testify by 
deposition or answer Letters Rogatory. 
Since the immunity is waived by the 
Sovereign and not the individual, as in¬ 
dicated, there is no showing that it would 
be waived or that their testimony would 
be favorable to the defense. According¬ 
ly, no prejudice is found by reason of 
their departure. 

Next, defendants claim the trial court 
committed reversible error in refusing 
to permit counsel to examine memoranda 
and reports of government agents which 
related to the subject matter of the in¬ 
dictment but not to the direct testimony 
of the agents who testified on behalf of 
the prosecution. In other words they 
contend that where an agent participated 
in more than one aspect of an investiga¬ 
tion, but is called upon by the prosecu¬ 
tion to testify only as to less than all 
of those aspects, his report relating to all 
other phases must be provided for the 
benefit of defense counsel pursuant to 
subsection (b) of § 3500 of the so-called 
Jencks Act, 18 U.S.C.A. § 3500(b). 

During the course of the trial, after 
government agents testified on direct ex¬ 
amination the prosecution made available 
to defense counsel those reports which 
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it bGlieved related to the testimony given 
by that particular witness. In each in¬ 
stance the trial judge declared a recess 
for the purpose of his examining addi¬ 
tional reports to determine whether he 
should order the prosecution to deliver 
them to defendants for their examina¬ 
tion and use. After he had examined 
those reports, the trial judge found that 
they did not relate to the subject mat¬ 
ter to which the witness had just testi¬ 
fied on direct examination. He there¬ 
fore refused to instruct the prosecution 
to deliver them directly to the defend¬ 
ants. 

[16-18] Before a defendant is en¬ 
titled to the delivery of a statement it 
must not only be one within the meaning 
of subsection (e) of § 3500, but it must 
also comply with the provisions of sub¬ 
section (b) of this section.^ Clearly if 
the entire statement does not relate to 
the subject matter of the indictment or 
information, the defendant is not entitled 
to a delivery of that statement over the 
objection of the prosecution. Rosenberg 
V. United States, 360 U.S. 367, 370, 79 
S.Ct. 1231, 3 L.Ed.2d 1304 (1959). And 
in our opinion a defendant is not entitled 
to statements when they do not relate 
to the subject matter as to which the 
witness has testified on direct examina¬ 
tion, even though they relate to the sub¬ 
ject matter of the indictment, informa¬ 
tion or investigation. See, for example: 

4. Section 3500(b) of the Jencks Act pro¬ 
vides: “(b) After a witness called by 

the United States has testified on direct 
examination, the court shall, on motion 
of defendant, order the United States 
to produce any statement * * ♦ of 

the witness in the possession of the 
United States which relates to the sul)- 
ject matter as to which the witfiess 
has testified. If the entire contents 
of any such statement relate to the sub¬ 
ject matter of the testimony of the 
witnesSy the court shall order it to be 
delivered directly to the defendant for 
his examination and use.” (Emphasis 
added.) 

5. Senate Report No. 981 to the bill to 
amend the Criminal Code to provide for 


United States v. Donlon, 256 F.Supp. 336, 
341-343 (D.C.Del.l966), aff’d per curiam 
370 F.2d 987 (C.A. 3, 1967); United 
States V. Bimbaum, 337 F.2d 490, 497- 
498 (C.A. 2, 1964): United States v. 
Heap, 345 F.2d 170 (C.A. 2, 1965); 
United States v. Umans, 368 F.2d 725, 
731 (C.A. 2, 1966); Williamson v. Unit¬ 
ed States, 365 F.2d 12, 15-16 (C.A. 5, 
1966); Gertie v. United States, 370 F.2d 
719, 723-725 (C.A. 10, 1966). In addi¬ 
tion to setting forth the conditions under 
which it was to be delivered over to 
the defendant. Congress was very care¬ 
ful in limiting the type of statement 
that was to be so delivered. Subsection 
(b) contains but two sentences. In the 
first Congress referred to the statement 
as one which relates to the subject mat¬ 
ter “as to which the witness has testi¬ 
fied.” In the second as being one which 
relates to the subject matter of “the 
testimony of the witness.” And in sub¬ 
section (c) to this section it refers to 
the statement twice as one which does 
not relate or relates to the subject matter 
of “the testimony of the witness.” ® 

Other points raised by the appellant 
are devoid of merit and are not discussed. 

The judgment in appeal No. 15170 as 
to Ivanov is affirmed as to count I and 
a judgment of acquittal is directed to 
be entered on count II thereof. The 
judgment in appeal No. 11232 as to But¬ 
enko is affirmed on all counts. 

the production of statements and re¬ 
ports of government witnesses refers to 
thorn as follows: 

♦ ♦ ♦ relating to matter as to 

which the witness has testified.”; 

“ ♦ ♦ ♦ touching the events and ac¬ 

tivities as to which a Government wit¬ 
ness has testified at trial, * * *. , 

“ ♦ ♦ ♦ relate to the subject matter 

of the testimony of the witness.”; 

“ * ♦ * relate to the testimony of the 

witness at trial”; 
and 

“ ♦ ♦ ♦ relates to the testimony of 

the witness.” 

See 1957 U.S.Code Cong, and Adm. 
News. pp. 1861, at 1862 and 1864. 















J. JOSiiFH JSMl ill, Lircuii juugu 
(dissenting^): 

1 dissent. 

As indicated in my dissent in United 
States V. Robinson, decided today, I be¬ 
lieve that Escobedo v. Illinois requires us 
to reverse this conviction, founded in part 
on Cone’s statements to the agents after 
his arrest, when he had not been advised 
of his right to counsel or his right to re¬ 
main silent. There can be no question 
but that the criminal process had shifted 
from investigatory to accusatory and had 
focussed upon Cone. The marihuana had 
been intercepted and followed to the ad¬ 
dressees. They had given statements ac¬ 
cusing Cone and detailing the planned 
delivery to Cone, thereupon carried out 
under the surveillance of the agents and 
followed to Cone’s possession at the 
agreed place of delivery. The investiga¬ 
tion was complete, the agents had learned 
that Cone had shipped the drug from 
Panama to himself at New York. With¬ 
out limitation of the rights and duties of 
the agents to continue investigation as 
to the involvement of others, Escobedo 
makes it plain that the use against Cone 
of self-incriminatory statements elicited 
for that purpose by agents after he be¬ 
came the target of the investigation and 
had indeed l)een arrested for the crime 
and was without counsel is forbidden. 
The Constitution requires that his right 
to counsel be enforced unless competently 
waived—and there can be no serious 
claim of waiver here. 

It is possible to read Escobedo very 
narrowly and confine it to its particular 
facts, but I submit that this does violence 
to the opinion’s explanation of the ra¬ 
tionale of the holding and to the dissent¬ 
ers’ understanding of what the Court’s 
opinion meant. Moreover, grudging 
inch by inch acquiescence can only pro¬ 
long litigation and the uncertainty of 
enforcement officials and delay steps to 
improve promptness in assuring the pro¬ 
vision of counsel and development of al¬ 
ternative investigatory techniques. I 
would reverse for new trial with Cone’s 
admissions after arrest, in the absence of 
counsel, excluded. 
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Defendant was convicted of conspir¬ 
acy to violate Federal Espionage Act 
after a trial before the United States 
District Court for the Southern District 
of New York, Thomas F. iMurphy. J.. 
with a jury, and from the judgment o: 
conviction and from an order denying his 
motion for new trial, the defendant ap¬ 
pealed. The Court of Appeals, Kaufmaa. 
Circuit Judge, held, inter alia, that under 
the circumstances the inculpatory state¬ 
ments of defendant were properly re¬ 
ceived in evidence, and that there was 
no merit in challenges to trial court s 
evidentiary ruling and charge. 

Affirmed. 

Waterman, Smith and Anders::- 
Circuit Judges, dissented. 


1. Courts 0^101 

Because appeal raised vital que.stion? 
of judicial administration of the crimina! 
law requiring interpretation of opi^lO^.^ 
of Supreme Court of the United 
Court of Appeals directed consideration 
of appeal in banc. 

2. Criminal Law 0=^1036(1) ,, ^ 

Court of Appeals would consice^ 
admissibility of inculpatory statemem 
made following arrest and preceding tn" 
notwithstanding testimony conce^'^ 
such admissions was received in eviden^^ 
without objection at time of its 
tion where Court of Appeals would 
compelled to overturn conviction it 


critical admissions should have 
L, rii excluded. 

( riniiiial Law 0^106(1) 

In ])rosecution for cons])i]*acy tu vio- 
Federal Espionage Act, spontaneous 
i:r.:>sions immediately following arrest 
:u::ng defendant’s trip to F.B.I. head- 
..nirrers were properly admitted. 18 
V S.C.A. S 794(0). 

4 C riiniiial Law 0^1134(2) 

Where F.B.I. log of interview which 
nnirked for identification and given 
'■ .ietem^e counsel in prosecution for 
•■'mracy to violate Federal Espionage 
: -.vr-s i:ot introduced in evidence, and 
F r-rniant never contended at trial that 
• /.;-.d been denied his constitutional 

"i aacess to counsel, so that govern- 
- was denied opportunity to offer the 
evidence, to avoid penalizing the 
r.’.nnni for failing to respond at 

• ... a conteiition permitted to be 
■ I I'cr first time on appeal. Court of 

; ea.> would exercise its power to con- 

• r the exhibit marked for identifica- 

U.S.C.A. § 794(c). 

( rirninal Law’ C=^517(l) 

niessions obtained under circum- 
>:•> regarded as socially or moi’ally 

• :L:.s:'.!e cannot form the basis of 

■’ cn:i\ ietioii.^ ; the doTninant prin- 
• ' teat a niaii should not be com- 
‘ ^ 1 -crimiiiate himself against his 

-'td it makes little difference wheth- 
i mar. s v/ill be broken by a physical 
• or more subtle psychological 
^-S.C.A.Const. Amends. 5, 

^ Law C=^266 

t nniinal Law 0=^393(1), 517(1) 

* privilege against compulsory 

• --^rimination of the Fifth Amend- 
•- ‘'Ud the due process clause of the 

•-h s\mendment are invoked to 
■ of confessions tainted by op- 
’ police bi'havior. but this is not 
constitutional restriction upon 
in criminal tu’osecu- 
^ ^ ^ntre is a point — whether or not 

has been formally com- 
■ ^^^^hetment or arraignment-- 
Amendment right attaches 


and accused is entitled to assistance of 
counsel, and if counsel is denied after 
that ])oint has been reached, confessions 
subsequently obtained must be excluded. 
U.S.C .A.(>onst. Amends. 5, 6, 14. 

7. Criminal Law 0=^516 

The fact that use of confessions must 
necessarily be restricted in particular in¬ 
stances does not evidence a ‘‘public pol¬ 
icy” against use of confessions per se; 
there can be no sound public policy re¬ 
quiring law enforcement and prosecutory 
agencies affirmatively to prevent or de¬ 
ter individuals from confessing that they 
have engaged in unlawful conduct. U.S. 
C. A.Const. Amends. 5, 6, 14. 

8. ( riniiiial l.aw 0.717(1) 

Neither the privilege against self- 
incrimination nor the right to counsel 
was designed affirmatively to encourage 
sealed lips; they were intended, at least 
in part, to protect the innocent as well as 
the guilty from immoral and unethical 
methods, incompatible with humane law 
enforcement, which act as stimuli for 
confessions. U.S.C.A.Const. Amends. 5, 
6, 14. 

9. Criminal Law 0517(1) 

Confes.'<ions are not suspect per se; 
it cannot be said that an individual who 
confesses has by that de(?d alone acted 
uni’eascaiably or under compulsion; of¬ 
ten the conscience of an accused prods 
him to confess, and alternatively, expec¬ 
tation that independent investigation 
\vill lead to evidence sealing a conviction, 
or calculation of a quid pro quo in form 
of a lenient sentence, can motivate a 
course of full disclosure. U.S.C.A.Const. 
Amends. 5, 6, 14. 

10. Criminal Law 0=^406(1), 517(1) 

The social policies underlying privi¬ 
lege against self-incrimination and the 
right to counsel have, at times, required 
that certain confessions b:* held inadmis¬ 
sible in particular criminal trials, but 
this does not require that all confessions 
—with or without counsel—must neces¬ 
sarily be excluded under any and all cir¬ 
cumstances, or even that all admissions of 
an accused be regarded as som(‘how ‘tmis;- 













pic'iuu.s or uiiworiny oi neiiei. l. .C'.i ..i. 
Const. Amends. 5, 0, 11. 

11. Criminal Law C=>40S{2) 

The absence of counsel at lime ad¬ 
missions are made does not inevitably 
compel a finding of inadmissibility. U.S. 
C.A.Const. Amend. 6. 

12. Criminal Law O^Wl(l) 

The Sixth Amendment does not I'e- 
quire a per se rule bari'ing the police 
from a reasonable period of privacy with 
a rea.sonably intelligent man who has 
just been placed under arrest and advised 
of his rights to remain silent and to 
counsel. U.S.C.A.Const. Amend. 6. 

13. ( riminal Law O10G(2) 

The coercive* or iK/ricoercive context 
in which admissions were made; that is, 
the spontaneity or responsive nature of 
statements, the physical conditions of in¬ 
terrogation, the period lapsing after ar¬ 
rest before statem(uits were made, the in¬ 
telligence level of defendant, his legal 
sophistication, his subjective state of 
mind and health are all revelant to ulti¬ 
mate determination of admissibility of 
admissions made in ab^^ence of ceginse]. 
U.S.thA.Const. Amend. 6. 

14. ( riminal Law C=^G4i(ij 

decision based on constitutional 
fiat IS not a desirable method for reach¬ 
ing an informed resolution of the pre¬ 
trial access to counsel problem; such 
cpa.'stion ^an best b(' answered after the 
in\esiigali^'e, experimental, and interest- 
balancing methods of tlie legislature are 
utilized. U.S.C.A.Const, Amend. G. 

15. Criminal Law C=31169(12) 

Defendant charged with conspiracy 
to violate Federal Espionage Act was not 
prejudiced by admission (T prearraign¬ 
ment statements even if defendant had 
re(}uested a lawyer during preliminary 
interview, where defendant had been 
given standard F.B.l. warning, including 
advice as to his right to counsel, defend¬ 
ant had already made elaborate disclo¬ 
sures of his involvement with espionage 
conspiiaicy and inteniew had proceedetl 
for several hours without any prioi- re- 
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defeiidant’s continued, almost compul¬ 
sive, willingness to cooperate with his 
interviewers ov('r the next sev(‘i-al days 
18 U.S.C.A. S 794(c); U.S.C.A.Const. 
Amend. G. 

16. Criminal Law' 0^412(2) 

In determining whether prearraign- 
nient statements were admissibh* in pros¬ 
ecution for conspiracy to \'ioIate Fedrral 
Espionage Act, ]ircliminary que.etioiiing 
of defendant was justified to expose and 
apprehend his coconspirators and to gain 
an early asse.ssment of. damage defc ndant 
had done his country’s military security. 
18 U.S.C.A. S 794(c). 

17. Oiminal Law C=^412r2) 

\Vh(U'e an intcHigeiit dercndaiit, full^ 
warned of hi." rights. re\-ertheb ss clearly 
evinced <•. str ing desire to cooperate and 
made elaborate discb)s,ures before his ear¬ 
liest I'eijUe.^t for counsel, the failure to 
comf'iy with his lecjuost at that time 
would n.ot void tlic statement.-. U.S.C.A. 
Con-t. Aniond. G. 

IrS. Criminal I.aw 0^^1043(3) 

Coiitentiui'i that dofemdant’s admis¬ 
sion.- during pi'earraignment interview 
slanild have ber’ii exeludod bc'cause ob- 
tauied during an unrea.^onab'K- delay in 
arraignment c< nti’ary to maridale ol fed¬ 
eral rule would not be considered where 
defendant failed to object on such ground 
at trial. Fed.Rules Crim.Pi’oc. rule 5(a), 
IS U.S.C.A. 

19. Constitutional laiw C=^43(l) 

Courts indulge every reasonabk pre¬ 
sumption against the waiver of funda¬ 
mental constitutional rights, but such 
rights may be waived. 

20. Con'-titutional Law C^43(l) 

A waiver of constitutional rights 
can only have validity if it represents an 
iiScnti uial relinqui.Nhment or abandon- 
nunt of a known right or privilege, and 
whether there has bi-en an intelligent 
waiver mu^t be detci’mined ad hoc, de- 
l^mding in eacli case upon particular 
tact.- and circumstances surrounding the 
event. 


gi. i riniiiial Jaiw ‘U=^6Il(l) 

(iourt must be mindful at all times 
of background, experience and general 
conduct of accused alleged to have waived 
the right to counsel. U.S.C.A.Const. 
Amend. G. 

22. ( riminal Law 0^641(1) 

While applicable legal rules do not 
change merely because accu.sed is charg¬ 
ed with espionage, question of waiver of 
right to counsfd cannot be divorced from 
nature of the crime. 18 U.S.C.A. g 794 
(c) ; U.S.C.A.Const. Amend. G. 

23. Criminal Law 0406(2) 

Under circumstances including 
showing that after being arrested in pos¬ 
session of classified docunnuits in com¬ 
pany' of Russian (^<pioMage agents it took 
defendant but a few minutc'S to decide to 
‘‘spill the beans”, that defendant initiated 
a number of interview’s thereafter and 
spent interludes bidween them recalling 
details which might aid the investigation, 
and that defendant wa.- fully informed of 
his right to counsel at ever\’ interview, 
there was a clear, knowing waiver of any 
right to counsel during prearraignment 
stage of interrogation so that prearraign¬ 
ment admissions w’ere properly admitted. 
18 U.S.C.A. § 794(c), IhS.C.A.Const. 
Amend. G. 

24. Criminal I.aw 0^406(2) 

Defendant charged with violating 
Federal Espionage Act waived his right 
to counsel during post-arraignment inter¬ 
views in Federal House of Detention, so 
that admissions mad(' dui-ing .-uch inter¬ 
views W’ere properly admitted, in view of 
record including showing that defendant 
initiated the interviews himself, was ad¬ 
vised of his rights prior to each inter¬ 
view and after first interview w’as per- 
niitted to call his w’ife, and defendant was 
told by interviewing agent, “Any time 
you don't want to be interview'ed, you 
just say so and I w’ill not come back here”. 

U.S.C.A. § 794(c), U.S.C.A.Const. 
Amend. 6. 

25. Criminal Law C==^1189 

In light of evidence, principally the 
testimony of defendant himself. Court of 
Appeals would not remand case for hear¬ 


ing on issue of dcfendant’.s waiver of 
counsel during post-arraignment inter¬ 
view’s where facts concerning alleged dep¬ 
rivation of counsel wen* fully elucidated 
during the trial and w'ere before the 
Court of Appeals. U.S.C.A.Const. 
Amend. G. 

26. Constitutional Law 0=^43 (1) 

The Fifth and Sixth Amendments 
may be de.signed to i)rotect quite differ¬ 
ent values hut in concrete situations they 
may often provide preci.sely the same pro¬ 
tection which can be w’aived in precisely 
the same way. U.S.C.A.Con.st. Amends. 
5, G. 

27. Criminal Law 0=^406(2) 

Admissions made during post-indict- 
nienl interviews were properly admitted 
at trial against defendant charged with 
\iolation of Federal Espionage Act, 
w’here such statements w’ere elicited only 
after defendant and his attorney had 
conferr(‘d and given their consent to in¬ 
terrogation. 18 U.S.C.A. § 794(c). 

28. C riminal Law C=3406(2) 

In prosecution for violating Federal 
Espionage Aet, post-indictment admis¬ 
sions could not be considered tainted so 
as to be inadmissible even if somio of 
earh\r statements were barred, where 
tw'o lull months passed between the tw’o 
.seric's of interview’s, and although de- 
fendariT w’as in jail during that interval, 
he consulted freely with his counsel and 
his W’ife. and alleged earlier taint could 
not have marred fruitful product of de¬ 
fendant’s continued cooperation. 18 U.S. 
C.A. S 794f'c). 

29. Conspiracy 0^48 

In prosecution for conspiracy to vio¬ 
late Federal Espionage Act forbidding 
conspiracy to transmit information “re¬ 
lating to the national defense”, w’hether 
documents defendant conspired to trans¬ 
mit were of such character w’as for jury. 
18 U.S.C.A. ^ 794(^0. 

30. Conspiracy 0=48 
Criminal Law 0^800(2) 

Tn prosecution for conspiracy to vio¬ 
late Federal Espionage Act, instructions 
that term “national defensn” is n epTieric 











concept of broad connotation rcterrin}? 
.not only to military, naval and air estab- 
‘lishments but to all related activities of 
national defense, that jury should exam¬ 
ine documents, and also consider testi¬ 
mony of witnesses as to their content 
and significance, and which described 
purpose and use to which information 
contained therein could be put were more 
than ample. 18 U.S.C’.A. § 794(c). 

31. C onspiracy 0=^48 

In prosecution for conspiracy to vio¬ 
late Federal Esj^ionage Act and for at¬ 
tempt to deliver documents to foreign 
agents, instruction that to prove con¬ 
spiracy government had to show that de¬ 
fendant knowingly associated himself 
witli conspiracy and its criminal pur¬ 
poses, including didivery of prohibited 
documents relating to national defense 
wa.- not erroneous on ground that in¬ 
struction related only to the attempt 
count and not to conspiracy count, espe¬ 
cially where court had already charged 
adequately on attem])t count. 18 IT.S. 
C.A. 794(a, c). 

32. Criminal Law 0^441 

In prosecution for conspiracy to vio¬ 
late Federal Espionage Act, permitting 
j'ur\ t'> v’iev. four of documents without 
fir>t ol !it<'r-.ting or !)clit1ling the legend: 
‘^This material coniaiTis iiiformatioji af¬ 
fect ivig the national defen-a,^ of the I'nit- 
1.(1 States, within the meaning of the 
Espionage Laws’' was not. error since 
t;.r li.:. 1 was relevant to question 

whether defendant conspdred to transmit 
iiif{»rmation “with intent or reason to be¬ 
lieve” that it would hurt the United 
States or help a foreign nation as the 
Act requires. 18 U.S.C.A. 793, 794. 

33. Criminal Law C=^1169(5) 

In prosecution for conspiracy' to 
violate Federal Espionage Act, permit¬ 
ting jury to view documents without ob¬ 
literating or belittling the legend: This 
material contains information affetting 
the national defense of the United States, 
within the meaning of the Espionage 
Laws’’ was not prejudicial, where trial 
court warned jury, “Whether any given 
document relates to the national defense 
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for you to decide. It is not a question of 
how they were marked.”. 18 U.S.C.A. §§ 
793, 794. 

34. Treason 0=^13 

Congress cannot dispense with two 
witness rule merely by giving treason 
another name, but an offense must in¬ 
corporate all the elements of treason in 
order for the two witness rule to apply. 
U.S.C.A.Const. art. 3, § 3. 

35. War and National Defense 0=^48 

The two witness rule of the treason 
clause of the Constitution does not apply 
to the Espionage Act requiring only 
that an accused transmit information 
“with intent or reason to believe that it 
is to be used to the injury of the United 
vStates or to the advantage of a foreign 
nation”. 18 U.S.C.A. § 794; U.S.C.A. 
Const, art. 3, 3 . 

36. C onspiracy 0=^48 

In i)rosccution for conspiracy to vio¬ 
late Federal Espionage Act on indictment 
charging defendant with “intent and rea- 
.son to believe” that documents would be 
used “to the injury of the United Stales 
and to the advantage of the Union of 
Soviet Socialist L^^publics”, even if in¬ 
dictment charged more than statute re- 
(jiiircd, trial court rightly instriK'tod 
jury, “the govcomment does not ha\e to 
prove that tlie inlrul was both to injure 
the United States and to advantage the 
Soviet Union. The statute reads in the 
alternative.”. 18 U.S.C.A. S 794(c)- 

37. Conspiracy 0=^47 

Defendant was not improperly con¬ 
victed of conspiracy to violate Federal 
Espionage Act on ground that evidence 
failed to meet the requirements for a 
finding of treason because, weeks after 
jury verdict and just prior to sentencing, 
trial court implied that defendant was 
“a traitor to his country,” since such 
single unemphatic remark, made long aft- 
t-r the end of trial cornmendably free 
of inflammatory rhetoric, could not alter 
fundameiual character of crime for 
which jury had convicted defendant. 18 
U.S.C.A. § 794(c); U.S.C.A.Const. art. 3, 
§ 3. 


F.B.I. agents have statutory author¬ 
ity to make felony arrests without a war¬ 
rant if the facts and circumstances 
known to them warrant a prudent man 
in believing that offense has been com¬ 
mitted. 

39. Arrest €^63(4) 

Where the arresting F.B.I. agents 
knewy from their own observations and 
those of their fellow agents, that defend¬ 
ant had taken classified documents from 
his office after it was closed for the day, 
that shortly thereafter he had driven to 
a prearranged meeting with two Soviets 
in an out-of-the-way spot, and that he 
had conversed there with one of the 
Soviets for several minutes, an arrest 
without a warrant on charge of conspira¬ 
cy to commit espionage was justified. 18 
U.S.C.A. § 794(c); U.S.C.A.Const. 

Amend. 4. 

40. Arrest C=:63(4) 

Arrest without warrant by F.B.I. 
agents on charge of conspiracy to com¬ 
mit espionage was not unwarranted on 
theory that because defendant had top 
secret clearance, no adverse conclusions 
could reasonably have been drawn from 
fact that he took classified documents 
home with him, where defendant’s duties 
were confined to processing and filing 
such information and his job did not re¬ 
quire him to study classifie d inlorrnatioii 
at his leisure. 18 U.S.C.A. 794(c); 
U.S.C.A.Const. Amend. 4. 

41. Arrest 0^63(4) 

The arrest of defendant on cl targe 
of conspiracy to commit espionage was 
not unlawful on ground that F.B.I. agents 
lost sight of defendant for about two 
and one-half hours after he took classi¬ 
fied documents on theory that no con¬ 
nection could reasonably have been drawn 
between that occurrence and his prear¬ 
ranged meeting with foreign agents since 
evidence required to establish guilt is 
not necessary for a lawful arrest without 
a warrant. 18 U.S.C.A. § 794(c); U.S. 
C.A.Const. Amend. 4. 

42. Arrest 0^63(4) 

Arrest of defendant for conspiracy 
to commit espionage was not unw’arrant- 
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arrest were lacking because defendant 
and foreign agents were merely convers¬ 
ing and no documents had passed between 
them since defendant was arrested for 
conspiracy to commit espionage and not 
for the substantive offense. 18 U.S.C.A. 
§ 794(c); U.S.C.A.Const. Amend. 4. 

43. Arrest C=63(l) 

Arrest by F.B.I. agents of defend¬ 
ant on charge of conspiracy to commit 
espionage was not unlawful because of 
alleged illegality of search of defendant’s 
automobile where agents found classi¬ 
fied documents on theory that it was the 
success of that search which caused F. 
B.I. agents to put defendant under close 
surveillance, where it appeared that even 
without allegedly unlawful search the 
agents w’ould have intensified their 
watch on defendant’s office as well as 
on defendant and his coconspirators until 
evening of his arrest. 18 U.S.C.A. § 794 
(c); U.S.C.A.Const. Amend. 4. 


John S. Martin, Jr., Asst. U. S. Atty. 
(Robert M. Morgenthau, U. S. Atty., An¬ 
drew T. McEvoy, Jr., Vincent L. Broder¬ 
ick, Asst. U. S. Attys.), for appellee. 

Orison S. Marden, New York City, 
(Anthony F. Marra. Charles Nelson 
Brower, P. B. Konrad Knako, Jr., New 
York City), for appellant. 

Before LUMLARD, Chief Judge, and 
WATERMAN, MOORE, FRIENDLY, 
SrvIITH, KAUFMAN, HAYS and 
ANDERSON, Circuit Judges. 

KAUFMAN, Circuit Judge. 

[1] On this appeal, which raises mul¬ 
tiple challenges to the conviction of Nel¬ 
son Comelious Drummond for conspiracy 
to violate the Federal Espionage Act, we 
are called upon to decide whether the trial 
court wrongly admitted into evidence in¬ 
culpatory statements made by the defend¬ 
ant during periods prior to and following 
his arraignment in which he was alleged¬ 
ly denied the assistance of counsel and 
thus deprived of rights secured to him 
under the Sixth Amendment to the Con- 












stitution. Because this appeal raises vi- 
' tal questions of judicial administration 
of the criminal law requiring interpreta¬ 
tion of Escobedo v. State of Illinois, 378 
U.S. 478, 84 S.Ct. 1758, 12 L.Ed.2d 977 
(1964), and Massiah v. United States, 
377 U.S. 201, 84 S.Ct. 1199, 12 L.Ed.2d 
246 (1964), we directed consideration in 
banc. 

Count 1 of the indictment charged 
Drummond with conspiracy to deliver 
national defense documents to four 
named agents of the Soviet Union in vio¬ 
lation of the Federal Espionage Act, 18 
U.S.C. § 794(c). Count 2 charged an at¬ 
tempt to deliver such documents to the 
agents in violation of 18 U.S.C. § 794(aU 
Drummond’s first trial ended in a mis¬ 
trial when the jury was unable to reach 
a verdict on either count. In his second 
trial, the jury found Drummond guilty 
of the conspiracy charge of Count 1 but 
was unable to reach a verdict on Count 2. 
District Judge Murphy sentenced Drum¬ 
mond to life imprisonment. 

Subsequent to his conviction, Drum¬ 
mond moved for a new trial under Fed. 
R.Crim.P. 33 on grounds that newly dis¬ 
covered evidence showed his arrest to 
have been in violation of the Fourth 
Amendment to the Con^^titutinn, and that 
items seized on arrest and inculpatory 
statements made after arrest were there¬ 
fore “tainted” and inadmissible at trial. 
Judge Mui’i'ihy denied the motion. 

In addition to the asserted denial of 
counsel, Drummond’s appeal from his 
conviction raises two other grounds for 
reversal: (1) the jury was erroneously 
charged with respect to the question of 
whether the conspiracy pertained to doc¬ 
uments “relating to national defense”; 
and (2) the trial court failed to charge 
the jury that the requirements for a find¬ 
ing of treason, as set forth in Article III, 
Section 3 of the United States Constitu¬ 
tion, must be met in a case of this kind, 

I. By way of t'xainplo: In May 195s, on 
instructions from a Soviet a^tent in 
Europe, Drummond was directed to make 
contact with Soviet agents in the T’nited 
States by appearing at 125th Street and 
7th Avenue in New York City at 9 p.m. 


and the evidence failed to meet such re¬ 
quirements. 

Drummond’s appeal from the judgment 
of conviction and the District Court’s 
denial of the motion for a new trial are 
consolidated here. We have examined the 
record in this espionage case resulting in 
a life sentence with extraordinary care. 
We affirm Drummond’s conviction and 
the District Court’s denial of the motion 
for a new trial. We conclude that the 
inculpatory statements in this case were 
properly received in evidence. We find 
no merit in Drummond’s other challenges 
to the trial court’s evidentiary ruling 
and charge. 

I. The EvidExNce 

The record describes a tawdry scheme 
of espionage for hire. Over a period of 
five years, from 1957 to 1962, while on 
duty with the U. S. Navy in Europe and 
the continental United States, Drummond 
passed classified military materials to 
Soviet agents in return for jiayments to¬ 
taling $24,000. The scenai’io is replete 
with the cliches of international intrigue: 
furtive meetings, night chases, secret 
surveillance, spy props.^ 

The evidence crucial to Drummond’s 
conviction was largely derived from hi.- 
own admissions following arrest and pre¬ 
ceding trial. In late 1957, Drummond 
was approached by a Soviet agent wliile 
on duty with the United States Navy in 
London. At the time Drummond was 
heavily in debt, and the agent exploited 
his knowledge of Drummond’s financial 
difficulties to enlist him as a spy for the 
Soviet Union. Drummond first procured 
a Navy identification card for the Soviet 
agent and was paid 250 pounds. Once 
committed, Drummond regularly supplied 
various Soviet contacts with classified 
documents from the files of the Eastern 
Atlantic and Mediterranean Headquar¬ 
ters of the United States Navy in Lon- 

on tlio first Satnnlny of tlio iiiontli fol¬ 
lowing liis arrival in tho United States, 
wearing a horsohoad cuff link in Ids button 
hole, and walking south on 7th Aveniu' 
until somone asked him directions to the 
Savov Ballroom. 


don. On one occasion, plagued l)y d(‘bt, 
he actively sought out. his contacts at the 

U. S. S. R. Embassy and was .severely 
reprimanded by a Soviet agent. 

In the spring of 1958, Drummond was 
investigated by the office of U. S. Naval 
Intelligence, but, forewarned by his Rus¬ 
sian contacts, he halted his espionage ac¬ 
tivities temporarily and escaped detec¬ 
tion. Shortly thereafter he was rea.s- 
signed to the United States. Establish¬ 
ing contact with the United States 
branch of the Soviet espionage network, 
Drummond continued passing classified 
documents for the next four years. His 
intermediary was one Esther Katz, whom 
he telephoned when he wished to contact 
the Soviet agents. He met regularly at 
prearranged rendezvous- piurit.s in the 
metropolitan New York area with three 
Soviet agents attached to the Soviet i\Iis- 
sion to the United Nations, iHikhail 
Stepanovich Sa\'4ev, Vadim Vladimiro¬ 
vich Sorokin, and Evgeni Mikhailovich 
Prokhorov (each known to Drummond 
only as “iMike”), who supplied him with 
special tools of the espionage trade: hol- 
lowed-out magnets, miniature cameras, 
flash paper, invi.-ible wiiting materials. 

During this period Drummond regul¬ 
lary remo\rd and .‘^^old to th(- Soviet.s doc¬ 
uments from the classified files of the 

V. S. S. Capm’ton, under repair in the 
Boston Navy Yard, and, after IMay 196U, 
from Mobile Electronics Technical Unit 
Number 8, located at Newport, Rhode 
island, to which he Vsas a.ssigned as a Ye¬ 
oman First Class, pn.cessing and filing 
classified documents including tho.S(‘ des¬ 
ignated “COSMIC Top Secret.” " 

Living beyond his legitimate earnings, 
Drummond received payments averaging 
$500 for each delivery of classified docu¬ 
ments, which he used to repay heavy per¬ 
sonal debts, in November 1961, on de- 

2. (io.^ignntion (U)SMl(^ is <'lassifio<l 

aiul dofiiu'd follows* ).SM 1 (a'lio 

woi’d (UlSMK’ is a rnarkirii; wliich wlion 
appliisl to a ilo<-uinoiit siKuifi»*.s (rO that 
tho doouinont is tho pro])orty of XATC^ 
aii<l may not bo passed outside the orjjaii- 
izatioii axcepr by the originator or with 
his coiiseut * * (b) that tie* doon- 

mont is siibifet to tlu' sin'oial srciiritv 


maud, he received a special payment of 
$6,000 from his Soviet contact with which 
he purchased a bar and grill in Newport, 
Rhode Island. He received a second spe¬ 
cial payment of $4,000 in August 1962. 
On several occasions, Drummond openly 
sought out his Russian contacts at their 
United Nations offices. As in London, 
he w^as reproached for his recklessness. 

The F. B. 1. began sun^eillance of 
Drummond on August 13, 1962. That 
day, an F. B. I. agent observ’ed him driv¬ 
ing toward New York City on the New 
York Thruway and later entering an 
apartment building on Central Park 
West. On September 7 and 8, Drummond 
wa.s observed travelling between the 
Newport Naval Base and New York City. 
Oil September 8, an F. B. 1. agent photo¬ 
graphed one of the Soviet agents in the 
same apartment building. Between Sep¬ 
tember 6 and 9, F. B. 1. agents searched 
Drummond’s office at Newport and found 
four classified documents mis.^ing. On 
September 9, the agents searched Drum¬ 
mond’s car and discovered eleven classi¬ 
fied documents, including the missing 
four. Based on these obsen^ations, the 
F. B. I. obtained an arrest warrant charg¬ 
ing Drummond with conspiracy to com¬ 
mit e.-pionave. 

On Septembtu’ 28, 1962, after clo.-r of 
the workday, two F B. 1. agents monitor¬ 
ing Drummond’s office through a closed- 
circuit television device and one agent 
hiding behind a Ix'okcase in the of¬ 
fice observed Drummond removing pa¬ 
pers from a classified file and plac¬ 
ing them in his carrying case. He 
then entered his car and drove on 
the Connecticut Turnpike and Bos¬ 
ton Post Road to a diner in Larch- 
mont, New York, where he was met by 
Soviet agent Prokhorov and another 
member of the Soviet Mission to the 

prut(‘Otion outliiKHl in * * ’*' (liijjlily 

olassifii'dJ priu’ciluro^. 

-TiiP marking' COS.MB' will bo app6»‘«l 
to all of TOP .‘sIX^KET <lueumont.«! 

pro])aroU for <*ir(‘iilatiori within NATO. 
Tbo marking COSMIC will not be ap- 
l)lie(l to doi'iiiuents graUed lower than 
'rOB SEt'RET.*’ OBNAV Tnstriietions— 
05.510.4U nlnlia. 
















United IMations. Aiier oDserviiii- uic 
three men converse for a few minutes, 

F: B. I. agents on the scene placed Drum¬ 
mond under arrest. A search of his car 
incident to the arrest disclosed a loaded 
pistol and a number of classified national 
defense documents, including manuals 
for installation and maintenance of anti¬ 
submarine guided missiles, electric bomb 
fuses, and aircraft bombs. A list identi¬ 
fying the various documents was found 
on Prokhorov. Experts at trial testified 
that these documents could be used by 
hostile governments to develop counter 
measures which might neutralize Ameri¬ 
can weapons systems or even redirect 
their courses to destroy United States 
installations. Information contained in 
the documents could also be utilized to 
modify an enemy’s electronic equipment 
so it could operate beyond the range of 
American detection instruments. 

Drummond took the witness stand in 
his own defense and admitted many of 
the meetings with the Soviet agents. He 
acknowledged the delivery of various de¬ 
fense documents to Soviet agents in re¬ 
turn for more than $20,000, but insisted 
that none of the documents contained in¬ 
formation known to him to be classified, 
claiming instead that he believed they 
had actually been declassified without the 
change being noted on the papers. He 
denied that he had rem.oved from Navy 
files the documents found in his car by 
the F. B. I. the night of his arrest. He 
admitted removing other documents from 
Navy files earlier that evening but con¬ 
tended that he planned to use them to 
lure Soviet agents into his car in order 
to murder them. 

The guilty verdict on the conspiracy 
count demonstrates that the jury rejected 
the incredible concoction that the docu¬ 
ments delivered over a period of more 
than four years were of no value to the 
Soviets, and that the Russians were 
duped by Drummond’s machinations. 
Rather, as Judge Murphy stated in deny¬ 
ing appellant’s motion for a new’ trial, 
“more competent proof of a conspiracy 
w’ould be difficult to imagine.” 


Drummond’s main contention on this 
appeal is that his inculpatory statements 
made following arrest and preceding 
trial should not have been admitted into 
evidence because they were made at a 
time w^hen he was deprived of the aid of 
counsel. He/argues, therefore, that these 
admissions were obtained in violation of 
his Sixth Amendment constitutional 
right to counsel as interpreted by the 
Supreme Court in Escobedo v. State of 
Illinois and Massiah v. United States. ■ 

We note first that the testimony 
concerning these admissions was received 
in evidence without objection at the time 
of its introduction. Not until both pros¬ 
ecution and defense had rested their cases 
did Drummond’s counsel move to strike 
the evidence on the ground the admis¬ 
sions were involuntary, citing the absence 
of counsel as a factor on the issue of vol¬ 
untariness. No claim was made that 
Drummond had been denied a constitu¬ 
tional right of access to counsel at the 
time of the questioning. 

Had Drummond’s trial occurred subse¬ 
quent to the Supreme Court decisions in 
Massiah and Escobedo, supra, under 
principles enunciated by this Court in 
United States v. Indiviglio, 352 F.2d 276 
(2d Cir. 1965), appellant would be pre¬ 
cluded from raising the i.ssue on appeal. 

[2J We are persuaded, however, to 
consider this issue here (despite the 
omissions below) because we w’ould be 
compelled to overturn Drummond’s con¬ 
viction if his critical admissions should 
have been excluded. 

Analysis of the legal problems present¬ 
ed on this appeal is aided by subdivision 
of these admissions into four categories, 
related to the time and circumstances in 
w’hich they were made: (1) the spon¬ 
taneous admissions made immediately 
after his arrest during the trip to F. B. I. 
headquarters; (2) the pre-arraignment 
statements made at the F. B. I. headquar¬ 
ters during the early morning hours of 
September 29, 1962; (3) the post-ar¬ 
raignment interview’s at the Federal 
House of Detention on September 29, and 
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ment interviews held with counsel’s con¬ 
sent at the Federal Courthouse in Decem¬ 
ber and January. 

Spontaneous Admissions hnmediately 
Following Arrest 

[3] Immediately after arresting 
Drummond in the Larchmont Diner park¬ 
ing lot at 11:23 p.m. on September 28, 
1962, F. B. I. agents Johnson and Man- 
nion placed him in their car and drove 
directly to F. B. I. headquarters located 
at 69th Street and Third Avenue in Man¬ 
hattan. After they were in the car for 
approximately ten minutes, Drummond 
spontaneously volunteered that “the best 
thing’’ for him to do W’ould be to “spill 
the beans.” He suggested that the 
agents proceed quickly to Apartment 
12-R at 400 Central Park West, in order 
to apprehend his Soviet contacts, and 
handed them a card bearing the phone 
number of his emergency contact, Esther 
Katz. No further conversation occurred 
in the car. He was photographed and 
fingerprinted at Headquarters at about 
12:25 a. m. and turned over to Special 
Agents Palguta and Camber, w’ho con¬ 
ducted subsequent intenuews. 
Pre-Arraignment Interview 

Agents Palguta and Camber identified 
thenist'lvcs to Drummond, and Palguta 
ad\ i.-^ed him, in accordance with estab¬ 
lished F. B. I. ])rocedure,-^ that he did not 
have to nuike any statements if he did 
not wish to do so, that anything he said 
could be used against him, and that he 
had a right to counsel. After informing 
Drummond of the grounds for his arrest, 
they questioned him about the naval de- 

3. S('<‘ TToovor, Uivil Libortios ainl T.;uv 
Knforcfinoiit: Tlie of the F. B. I., 

37 Iowa L.Rov. 175, 1S2 (1952). 

4. Ar trial. Palguta was shown the F. B. 1. 
log of the Soptoinbor 29 interview (OX 
07 for idontifiention) and eonfirmed that 
the initials on it were his. ^'liis log, as 
well as documents pertaining to otiu'r 
intervi(*\vs. were turned over to defmise 
eonnsel pursuant to the latter’s .((uicks 
Act rcipu'st. Since Drummond lu'Ver <*on- 
tonded at trial that he had been denied 
bis constitutioinil right of ac’cess to coun¬ 
sel. the government had no reason and 


uuouiiiciit.s luuiiu HI nis car, rne 
nature of the documents passed to the 
Russians, and the identity of his contacts, 
both Soviet and American. Without hes¬ 
itation, Drummond recounted the history 
of his association with the Soviets. Ex¬ 
cept for minor variances in dates and 
places of meetings, Drummond’s account 
of his espionage activity for almost five 
years closely paraded that given in later 
interviews and at trial. During this in¬ 
terview’, however, in contrast to his tes¬ 
timony at trial, Drummond frankly ad¬ 
mitted that he furnished the Russians 
with classified documents. 

[4] At no time during his first trial 
did Drummond claim that he requested 
and w’as denied the assistance of counsel 
during this interrogation. At his second 
trial, how’ever, Drummond claimed that 
during this initial interview wuth the 
F. B. I. agents he asked for permission 
“to phone coun.sel and my wife or my w’ife 
and they told me I couldn’t do it.” “They 
told me”, he continued, “that w’hen I got 
to the courthouse at Foley Square, I 
w'ould be granted the opportunity to use 
the phone and not to W’orry.” Agent Pal- 
guta’s detailed log of the interview’, w’hich 
W’as marked for identification and given 
to defense counsel at the trial, but not in¬ 
troduced in e\ idence, revealed that it was 
not until 3:30 a. m., five minutes before 
the interview' at headquarters terminat¬ 
ed, that Drummond inquired if he could 
call his W’ife. “He w’as told,” according 
to Palguta’s notes, “he could not call his 
wife at this time since it w’as necessary to 
proceed to U. S. ('’ommissioner’s office 
for arraignment.” 

was, fliort'foro. fbaiicl tli(‘ opiiortunity to 
offer tlie log into evideiiec', as it iindoulit- 
odly would liavo done if the point liad been 
rais<Ml. Cf. Ignited States v. I.adson. 294 
F.2d 535 (2d (’ir. 1962) ; Fnitod States v. 
Indiviglio, 352 F.2d 276 (2d Cii-. 1965). 

To avoid ])ennlizing tlie gov<‘rnTnent for 
f.-iiling to respond at trial to a eontt'iition 
wlii<-li wr are permitting to b(‘ raised 
for tlu* first time oti a]>peal, tlms disad¬ 
vantaging tin* government, we think it only 
fair an<l just that we exercise our power 
to consider tlu* exhibit marked for ideii- 
tifi(’ation. Se(‘ Fnited Stat«'s v. Tane, 

329 F.2d S4S (2d Fir. 1964). 












, Drummond was arraigned before a 
li-nited States Commissioner in the Unit¬ 
ed States Courthouse, Foley Square, at 
4:20 a. m., September 29. Pursuant to 
Fed.R.Crim.P. 5(b), he was (a) formally 
advised of the complaint against him, 
(b) told that he was not required to make 
any statement, (c) advised that any state¬ 
ment made by him might be used against 
him, and (d) advised that he had a right 
to counsel and a preliminary examina¬ 
tion. Bail was fixed at $100,000, further 
proceedings were postponed, and, in de¬ 
fault of bail, Drummond was taken to 
the Federal House of Detention. 

Ftr.sf Post-Arraignment Interview 

During the afternoon of September 29, 
special agents Palguta and Camber re¬ 
ceived a handwritten note from Drum¬ 
mond stating, “I remember her name. 
Please see me. Drummond. Also bring 
map of northern New York State. I 
think I can locate the camp.” The note 
related to Esther Katz and to an incident 
previously disclosed to F. B. I. agents in 
w'hich Drummond had sought to contact 
her. When the agents arrived at West 
Street Detention Headquarters at 7:00 
p. m., Palguta promptly asked, “Drum¬ 
mond, do you have an attorney?” Drum¬ 
mond said no, adding that a lieutenant 
at the House of Detention had refused 
to let him use the telephone that morning 
and had told him “he would have to go 
through the proper authorities to put in a 
chit before he could use [it]. hen 
questioned about this incident by Drum¬ 
mond's counsel at trial, Palguta stated 
that he did not interpret Drummond’s 
remarks to mean that he had been re¬ 
fused permission to contact an attorney.® 
Palguta then advised Drummond of his 
right to remain silent and to consult 

b. I’algnta's interview notes, introiliiced at 
trial, read as follows: “<loes not have 
.ittorney: r.’qnest to call an attorney 
this .\Mliui lientenanl refused: lieutenant 
said [hlaiikl. Advised of risiit. 7:0.' Pm.’' 
I’.dcuta testified, with reslieet to these 
notes, that Drummond "never told me he 
was refused the right of an attorney.” 
Rather, acording to Palguta, Drummond 
said that "the lieutenant refused to let me 


counsel.® At this time the agents nanded 
appellant a statement purporting to in¬ 
corporate in writing the information giv¬ 
en by him the night before. Drummond 
was asked to examine the statement, 
make any corrections he desired, and 
to adopt it if it was correct. He read 
and edited the statement from 7:15 to 
7:38, then signed this statement and 
another statement reciting that he had 
initiated the request to be interviewed 
by the Bureau’s special agents at the 
Federal House of Detention. 

The discussion at this second interview 
centered on Drummond’s Russian and 
American contacts, places they met, and 
methods used for establishing contact 
among them. There was no evidence 
that at any time during this interview, 
or in any earlier or later inter\iew, 
Drummond objected or showed anj le- 
sentment at being questioned without 
the assistance of a lawyer. Indeed, the 
record indicates he was told by Palguta at 
the outset of the interview, “Drummond, 
any time you don’t want to bo inteiview- 
ed you just say so and I will not come 
back here.” 

Subsequent Post-Arraignment Inter¬ 
views 

Similar interviews, originated at 
Drummond’s request and lasting from 
one to four hours, were conducted at the 
Federal House of Detention on October 
2, 3, and 4. The agents commenced each 
ses.s'ion by advising Drummond of his 
right to be silent and to consult a lawyer, 
and prior to each interview he was given 
an opportunity to communicate by tele¬ 
phone with his wife. Indeed, on October 
2, it was Drummond’s wife who cmi® 
Palguta stating that Drummond wanted 
to see him. At no time did he resist 

pffi.pt—not tlmt lio was refnspil nil attor¬ 
ney. but he wns probably referring to the 
lieutenant or whoever it was in charge 
of the prison and he wns refused the use 
of the teleplione.” P:dgul.i eoneluded, 
•■Tli.at was nor my coneerii at tha 
particular tiiuc.’ 

6. This customary F. P. T. proee.lure was ^ 
used on each occasion Drummond was in- 
terviewed. 




answering’ que^Liuns ui 
nients without the aid of a lawyer. He 
willingly drew sketches of the espionage 
devices he had used, identified photo¬ 
graphs of his Soviet contacts (correcting 
an error he had made when he was first 
shown the pictures at F. B. I. headquar¬ 
ters \ and generally assisted the agents 
to the fullest extent. Drummond’s testi¬ 
mony at trial unequivocally established 
that he ‘‘started cooperating with the 
F. B. I. agents from the time [he] was 
arrested.” He utilized the intervals be¬ 
tween interviews to recall additional de¬ 
tails which he then volunteered to the 
agents, relating not only to his own es¬ 
pionage activities over many years, but 
also to activity of other Soviet agents 
currently operating in this country. 

PcK<t’Indictment Admissions 

The indictment against Drummond 
was returned on October 5. Three days 
later, represented by retained counsel, 
he was arraigned in the United States 
District Court, Thereafter he was rep¬ 
resented by retained or court-appointed 
counsel. 

Approximately two months after the 
indictment, at the request of the Govern¬ 
ment, Drummond and his counsel, Wil¬ 
liam Esbitt, a former Assistant U. S. At¬ 
torney, consented to further inteiwiews. 
These were held at the Federal Court¬ 
house on December 3, 4, and 11, 1962 and 
January 21, 1963. During this series of 
interviews Drummond was able to give 
the investigating agents more precise 
information concerning his relationship 
wi*h Esther Katz and the dates and places 
of his exchanges with the Russian agents. 
At trial, Drummond stated that he was 
tievtrr threatened in any way during the 
interviews; his participation was mo¬ 
tivated by a desire to make amends to 
*he Government he had betrayed. “Any¬ 
thing you think I can do,” he said at the 
outset of the December 3 interview, “tell 
and I wdll do it.” 

The challenge made to the admissibili- 
't information obtained in these inter- 
•iews is essentially not one of absence 
counsel but rather that the evidence 
the tainted consequence of the al- 


the earlier interviews, where counsel was 
not present. 

III. The Governing Legal Principles 

The scope and nature of a criminal de¬ 
fendant’s Sixth Amendment right to 
counsel currently preoccupies the atten¬ 
tion of law enforcement officials, prose¬ 
cutors, defense lawyers, judges, and 
scholars. How absolute is the right and 
at what point in the criminal process 
does it attach—on the street, in the squad 
car, in the stationhouse, before the com¬ 
mitting magistrate, during detention, or 
in court? Under what circumstances, if 
any, can it be waived? What are the 
consequences of its denial? 

Obviously we cannot—and, since we 
are constitutionally limited in our juris¬ 
diction to deciding actual cases and con¬ 
troversies, we should not—attempt to de¬ 
cide all of these vital questions now. 
But the uncertainty currently plaguing 
police, prosecution and courts would 
seem to compel us, to an even greater 
degree than is ordinarily the case, to ar¬ 
ticulate the basic principles and policies 
which underlie the result reached here. 
The genius of the common law^ lies in the 
process of reasoned elaboration from 
past precedent; unless we explain our 
decisions of today with all the precision 
and exactitude at our command, today’s 
holdings will become but simple fiat and 
will provide no guidelines for tomorrow’s 
problems. 

Is There a '^Public Policy'' Against Con¬ 
fessions ? 

[5] Primarily because our society 
prizes values other than convicting the 
guilty, it is now established law that con¬ 
fessions obtained under circumstances re¬ 
garded as socially or morally indefensi¬ 
ble cannot form the basis of criminal 
convictions. The dominant principle has 
been that a man should not be compelled 
to incriminate himself against his will, 
and the cases have taught us that it 
makes little difference whether a man’s 
will be broken by physical brutality or 
more subtle psychological pressures. 



















[6] Hence, the privilege against com¬ 
pulsory self-incrimination of the Fifth 
Amendment and the due process clause 
of the Fourteenth Amendment have been 
repeatedly invoked to outlaw the use of 
confessions tainted by oppressive police 
behavior. More recently, we have been 
taught that this is not the only constitu¬ 
tional restriction upon the use of confes¬ 
sions in criminal prosecutions. Cases 
such as Escobedo v. State of Illinois have 
made it clear that there is a point— 
whether or not a prosecution has been 
formally commenced by indictment or ar¬ 
raignment—when the Sixth Amendment 
right attaches and an accused is entitled 
to the assistance of counsel. If counsel 
is denied after that point has been reach¬ 
ed, confessions subsequently obtained 
must be excluded if the right to counsel 
is to be given meaning and respect. 

[7, 8] But the fact that the use of 
confessions must necessarily be restrict¬ 
ed in particular instances hardly evi¬ 
dences a “public policy” against the use 
of confessions per sc. Indeed, there can 
bt no sound public policy requiring law 
enforcement and prosecutory agencies af¬ 
firmatively to prevent or deter individu¬ 
als from confessing that they have en¬ 
gaged in unlawful conduct. Nor can 
there be any moral imperative that would 
compel society to guarantee that an ac¬ 
cused can never voluntarily contribute to 
his own conviction, or indeed, that in¬ 
nocent suspects can never exculpate them¬ 
selves promptly."^ Neither the privilege 
against self-incrimination nor the right 
to counsel was designed affirmatively to 
encourage sealed lips. They were intend¬ 
ed, at least in part, to protect the innocent 
(as well as the guilty) from im.moral 
and unethical methods, incompatible with 
humane law enforcement, which act as 
stimuli for confessions. 

In this regard, the Supreme Court of 
California has unanimously and pointed¬ 
ly noted that Escobedo and its progeny 
were aimed at restraining law enforce- 

7. Soe generally I>evlin, The Criminal 

Pros(‘ontioii in Fnglan<l (ions'). Cf. 

Umiayne, The Uight to Investigate and 


ment officers “from the use of inquisitor¬ 
ial techniques in seeking to prove the 
charge against the accused out of his 
own mouth. They were never intended 
to discourage a defendant from volunteer¬ 
ing to the police his complicity in the per¬ 
petration of a crime nor to prohibit the 
police from deceiving and acting upon 
such confessions.” People v. Cotter, Cal., 
46 Cal.Rptr. 622, 405 P.2d 862 (1965). 

[9] Confessions are not suspect per 
se\ it cannot be said that an individual 
who confesses has by that deed alone 
acted unreasonably or under compulsion. 
Our experience leads us to believe that 
often the conscience of an accused prods 
him to confess. Alternatively, expecta¬ 
tion that independent investigation will 
lead to evidence sealing a conviction or 
calculation of a quid pro quo in the form 
of a lenient sentence, can motivate a 
course of full disclosure. Frequently, in 
the case of a reasonably intelligent man 
like Drummond, previous exposure to so¬ 
ciety's religious, ethical and moral values 
conditions a cooperative response to a 
confrontation with authority. See Gay- 
lin. Psychiatry and the Law, 8 Columbia 
University Forum, 23, 25 (Spring, 1965). 
Prof. Kamisar has stated this concept 
thus: “damaging admissions are also the 
product of conscience, remorse, even cal¬ 
culation.” Kamisar, in Magna Carta Es¬ 
says; Criminal Justice in Our Time, 1, 
10 (U. of Va. Press 1965). 

[lOj The point to bear in mind is 
this: the social policies underlying the 
privilege against self-incrimination and 
the right to counsel have, at times, re¬ 
quired that certain confessions be held in¬ 
admissible in particular criminal trials. 
But this by no means requires that all 
confessions—with or without counsel— 
must necessarily be excluded under any 
and all circumstances, or even that all ad¬ 
missions of an accused be regarded as 
somehow “suspicious” or unworthy of be¬ 
lief. 

Now York’s “Stop aiul Frisk” Law, 33 

Fonlham L.Rov. HI I (1964). 


fhe Scope of the Right to Counsel 

[11] This Court does not view, as 
Drummond would have us, the absence 
of counsel at the time admissions are 
made as inevitably compelling a finding 
of inadmissibility.* We are unaware of 
any judicial or legislative mandate com¬ 
pelling so extreme a rule. See Long v. 
United States, 119 U.S.App.D.C. 209, 338 
F.2d 549 (1964). Recent holdings by 
other courts of appeals, concededly ex¬ 
tending the exclusionary rule with re¬ 
spect to voluntary pre-trial utterances 
by criminal defendants, do not stamp as 
inadmissible all statements made by an 
uncounseled person in custody. Jackson 
v. United States, 119 U.S.App.D.C. 100, 
337 F.2d 136, 141 (1964) (Burger, J., con¬ 
curring), cert, denied, 380 U.S. 935, 85 
S.Ct. 944, 13 L.Ed.2d 822 (1965). See 
also Otney v. United States, 340 F.2d 696, 
703 (10th Cir. 1965). 

And, in its very recent decision in Peo¬ 
ple V. Price, 46 Cal.Rptr. 775, 406 P.2d 
55 (1965), the Supreme Court of Cali¬ 
fornia explained its earlier ruling in 
People v. Dorado, 62 A.C. 350, 42 Cal. 
Rptr. 169, 398 P.2d 361, barring the de¬ 
fendant's confession because among other 
things he had not been effectively in¬ 
formed of his right to counsel or to re¬ 
main silent and had not waived these 
rights. “[Djenials of due process in 
Massiah, Escobedo and Dorado are not 
oa.'^ed on the fact that counsel w^as not 
; resent at the time the suspect made in¬ 
criminating statements, but on a combi¬ 
nation of circumstances, one of w^hich 
w'as the absence of counsel,” 46 Cal.Rptr. 
775. 780, 406 P.2d 55, 60. The Court 
then interpreted its holding in Dorado 
and that of the Supreme Court in Massi¬ 
ah and Escobedo thus: “It is apparent 
from the foregoing that the basis for the 
prohibition against the use of incrim¬ 
inating statements is police action which 

" “Ir is ono thing to say: this dofeiidant’s 
'‘onfovi^ion was illegally coerc('d be<*aiiso 
i:" w;is illiterate, unadvised of his rights, 
‘eld ineominunicado, subjected to threats, 
beaten, or whatever. It is quite another 
n* say; no person who is arrested may 
bo questioned by the police until he has 


results in a violation ot one s consutu- 
tional rights guaranteed by ‘due proc¬ 
ess.' ” 46 Cal.Rptr. 775, 781, 406 P.2d 55, 
61. Our own rulings in United States 
V. Cone, 354 F.2d 119 (2d Cir. 1965), and 
United States v. Robinson, 354 F.2d 109 
(2d Cir. 1965), made clear that the ex¬ 
clusionary rule urged by appellant would 
be unwise and is not compelled by Esco¬ 
bedo and Massiah. We decline to adopt 
it. 

[12] We can see no reason rising to 
constitutional proportions requiring a 
per se rule barring the police from a 
reasonable period of privacy with a rea¬ 
sonably intelligent man who has just been 
placed under arrest and advised of his 
rights to remain silent and to counsel. 
The “compelling necessity” of prelimi¬ 
nary screening interrogation “has been 
judicially recognized as sufficient justifi¬ 
cation, even in a society which, like ours, 
stands strongly and constitutionally com¬ 
mitted to the principle that persons ac¬ 
cused of crime cannot be made to convict 
themselves out of their owm mouths.” 
Culombe v. Connecticut, 367 U.S. 568, 
571, 81 S.Ct. 1860, 1862, 6 L.Ed.2d 1037 
(1961) (Frankfurter, J.). 

[13,14] In United States v. Middle- 
ton, 344 F.2d 78 (2d Cir. 1965), wt ac¬ 
knowledged the need for a reasonable 
delay in w’hich the police can check out 
stories of the accused and run dowm 
leads before presenting the accused to the 
committing magistrate. Such delays can 
protect the innocent as well as help to 
convict the guilty. We held in Robinson 
that the police may conduct brief prelim¬ 
inary screening of an accused without 
counsel present. It is the “sum total of 
the circumstances * * * during the 

time [the accused] w’as without counsel,” 
Crooker v. State of California, 357 U.S. 
433, 440, 78 S.Ct. 1287, 1292, 2 L.Ed.2d 
1448 (1958), which determines whether 

boon advised of bis right to remain silent 
and to have the assistanee of a lawyer 
and until he has had the ehanee to sec 
a lawyer if he wants to.” IVieker, Policing 
the Police; Nine Men Are Not Enough, 
New I\ci)ubrK*, 8ept. 4, 1965, p. 1^. 






















there has been a fundamental deprivation 
of rif3:hts.^ The coercive or noncoercive 
context in which the admissions w^ere 
made; i. e., the spontaneity or respon¬ 
sive nature of the statements, the physi¬ 
cal conditions of interrogation, the peri¬ 
od lapsing after arrest before the state¬ 
ments were made, the intelligence level 
of the defendant, his legal sophistication, 
his subjective state of mind and health 
are all relevant to the ultimate determi¬ 
nation. We must look behind the sur¬ 
face formalities; our Constitution guar¬ 
antees fundamental rights, not the utter¬ 
ance of some judicially-ordained shib¬ 
boleth. A decision based on constitution¬ 
al fiat, therefore, is not a desirable meth¬ 
od for reaching an informed resolution 
of the pre-trial access to counsel problem. 
This is precisely the sort of question that 
can best be answered after the inves¬ 
tigative, experimental, and interest-bal¬ 
ancing methods of the legislature are 
utilized. 

IV. Application of Governing Prin¬ 
ciples TO This Case 
We proceed to decide whether Drum¬ 
mond’s questioning was conducted in such 
fashion as to render inadmissible admis- 

9. Our rofMMit docisioii in T’nitod States v. 
Hall, o4s F.LM S'lT (2(1 Cir. 1905), pro- 
vi(l(‘s ail aiialojiiK'. TIk'IM', appellant was 
arrcstc'l pursuant to a warrant an*! 
bron^tlit to F. P>. I. lieadipiarti'rs. K\e 
witnessc's’ identifieations of Hall as the 
kinj^pin in a confidence scheme virtually 
»'iisLirc(l his conviction for inti'rstate trans¬ 
portation of securities taken hy fraud. 
Wr li(*1d that there was no unnecessary 
and unr('asonahh‘ delay in arrai^'iiinp Hall 
h(M aus«‘ of questioning designed to elicit 
tin* location of stolen bonds. “Investiga¬ 
tion was iirecisely the purpose of the de¬ 
tention here—indeed, investigation not to 
obtain evidence of Hall’s guilt, of which 
there was already an abundance, but pri¬ 
marily to restore to the victim what he 
had feloniously taken from lier.” 348 F. 

2d at 843. 

10. .Tames Vorenbiug, Professor of Law at 
Harvard T^aw School, Head of the Of¬ 
fice of Oriminal .Justice within the United 
States Department of Justice, and Re¬ 
porter to the American Law Institute, 
has attested to the complexities of the 
is>!ues involved in d(*lineating the scope of 
the susiiect's right t(» counsid : 


sions made in the absence oi counsel. 
In analyzing the various factual circum¬ 
stances under which Drummond was in¬ 
terrogated and in applying the appropri¬ 
ate rule of law, it will be helpful to retain 
the distinction betw’een: (a) the spon¬ 
taneous admissions at the time of Drum¬ 
mond’s arrest; Cb) the pre-arraignment 
statements; (c) the post-arraignment in¬ 
terviews; and (d) the post-indictment 
sessions. 

Spontaneous Admissions 

Drummond’s first admissions, in the 
F. B. I. car on the trip from Larchmont 
to Bureau headquarters, were unsolicited 
and 'were volunteered in all respects by 
Drummond, as the previous discussion 
has shown. They do, however, serve to 
indicate his early decision to cooperate 
with the authorities and are of signifi¬ 
cance in assessing his state of mind dur¬ 
ing subsequent periods of interrogation. 
His spontaneity strongly suggests that 
his cooperative attitude during the next 
several months was rooted in a free, vol¬ 
untary decision made at the time of his 
apprehension or even, as discussed below, 
pursuant to a predetermined plan. 

•‘On first approadi to tlo'sc ])robloms, 
one becomes aware that niiicli of the 
literature is written! by peoi)le whose 
views on these subjects are very strong 
and very clear and who perhaps resent 
any approach cluttered by (*omplexities 
and uncertainties. Unfortunately, the 
problems of controlling crime have be¬ 
come agonizingly complex—as have so 
many problems of the world.” Voren- 
berg. Police Detenlioii and Interrogation 
of Uncouiiseb'd 8usp('ets: Tin* Su¬ 
preme Court and the States, N.Y.L.J., 
Aug. 31, 1034, p. 4, Col. 1. 

And, Professor Packer, urging legisla- ■ 
tive r('solution of the problem, has writ- ;P'f 
ten: 

“Meanwhile, we can only hope that the 
Supnmie Court will not use its carving ^ 
knife in default of the legislature’s 
scalpel to declare, for exampb*, in the 
broad and unqualified terms in which 
its uTicritical detractors and supporters 
mistakenly elaiin it has already spoken, . 
that every person arrested for any crime 
must be provided with a lawyer before 
the police may ask him any questions. 
Packi r, siipra not(‘ 8, at 21. 


Pre-Armignment tatements 

[15] Drummond now claim.s that, 
during the preliminary interview at F. B. 
I. headquarters in the early morning of 
September 29, he asked Agent Palguta 
and was refused the opportunity to call 
both his wife and his lawyer. This as¬ 
sertion was made for the first time dur¬ 
ing Drummond’s testimony at his second 
trial after Palguta had left the stand. 
But Palguta’s official log of the inter¬ 
view, which was marked for identifica¬ 
tion and given to defense counsel during 
the trial for his examination, discloses 
that a request was not made until the 
last five minutes of the interview and 
that Drummond sought permission only 
V! c:iil his wife, not a lawyer. 

There was plainly no probative sub¬ 
stance to Drummond’s unsupported al¬ 
legation, and we find no basis in the 
record for ruling otherwise. But, even 
if Drummond had requested to call a 
.awyer as well as his wife at the time in¬ 
dicated in Palguta’s log, in the chronolo¬ 
gy cf events present here there can be 
r.o finding of prejudice to Drummond. 
iTummond was on the verge of being 
Liken before the U. S. Commissioner for 
arraignment. Earlier in the evening he 
had been given the standard F. B. I. 
vn aiming, including advice as to his right 
counsel. And, Drummond was in no 
-s- intimidated by failure to comply 
uh his alleged request for counsel. He 
'va- a thirty-four year old man of reason- 
intelligence and undoubted crafti- 
He had already made elaborate dis- 
-•o>ines to the F. B. I. of his involvement 
•^^Ph the Soviet espionage conspiracy. 

^ tife not prepared to hold that such a 
I'eques;!—if it occurred—could vitiate 
prior disclosures, particularly 
^ Hvre there had been initial notification 
as rights, the inteiwiew had proceed- 
^ ^ or several hours without any prior 
;^quest for ooun.sel, and arraignment was 
conclusion that any re- 
was plainly an afterthought, and 
^ a. ummond’s earlier admissions were 
• e vciuntarily with full knowledge of 
Lreinforced by his continued. 
•■'^■‘'t-comj)ulsive, willingness to coop- 


erate with his interviewers over the next 
several days. 

We held in Robinson that, in the cir¬ 
cumstances of that case, the accused’s 
rights were not violated by a preliminary 
stationhouse screening interview, despite 
failure to advise the accused of his right 
to remain silent or to consult counsel. 
But here there was a clear notification of 
rights before questioning began. The 
pre-arraignment interview lasted less 
than four hours; the defendant, who ar¬ 
rived at headquarters about 12:30 a. m., 
was before the Commissioner by ap¬ 
proximately 4:30 a. m. During the inter¬ 
view, he was not handcuffed, and his ad¬ 
missions were a continuation of those 
begun in the car on the way to the sta¬ 
tion. There were no untoward Escobedo 
tactics, no disintegration of his defenses 
under relentless and deceptive question¬ 
ing or psychological battering, no atmos¬ 
phere of isolation or incommunicado de¬ 
tention. Moreover, we find nothing in¬ 
consistent in Drummond’s desire to ‘‘spill 
the beans” and any wish he might have 
expressed to contact his wife and a law¬ 
yer. In the circumstances of this case, 
we hold these pre-arraignment state¬ 
ments admissible. 

[16] The preliminary questioning of 
Drummond additionally was justified to 
expose and apprehend his co-conspirators 
and to gain an early assessment of the 
damage he had done his country’s mili¬ 
tary security. In espionage cases, leads 
must be followed up immediately, or for¬ 
eign agents, warned by their organiza¬ 
tions’ sensitive antennae, may vanish. 
As Chief Judge Lumbard so aptly stated 
in Cone: 

”the police should not be forced un¬ 
necessarily to bear obstructions that 
irretrievably forfeit the opportunity 
of securing information under cir¬ 
cumstances of spontaneity most fa¬ 
vorable to truth-telling and at a time 
when further information may be 
necessary to pursue the investiga¬ 
tion, to apprehend others, and to pre¬ 
vent other crimes.” 354 F.2d at 126. 

[17,18] Had Drummond asked for 
counsel at the beginninif of the inter- 




























^ view when he was informed of that right, 
'or had "he plainly indicated a desire not 
to talk before counsel arrived, and then 
had the agents refused him access to 
counsel and questioned him relentlessly, 
the case might be different. Certainly 
we are not deciding that the police may 
lightly disregard an accused’s request to 
consult counsel during pre-arraignment 
questioning, even where the questioning 
is legitimately motivated. In fact, the 
denial of a request to call counsel during 
a pre-arraignment interview may, in 
other circumstances, render any incrim¬ 
inating statements inadmissible. But, 
here where an intelligent defendant, ful¬ 
ly warned of his rights, nevertheless 
clearly evinced a strong desire to coop¬ 
erate and made elaborate disclosures be¬ 
fore his earliest request for counsel, the 
failure to comply with his request at that 
time will not void the statements.^^ 

Finally, we believe that there was a 
clear, knowing waiver of any right to 
counsel during this pre-arraignment 
stage of the interrogation. 

[19-21] Courts indulge every reason¬ 
able presumption against the waiver of 
fundamental constitutional rights, but it 
is well established that these rights may 
be waived. A waiver, however, can only 
have validity if it represents an inten¬ 
tional relinquishment or abandonment of 
a known right or privilege. Whether 
there has been an intelligent waiver must 
be determined ad hoc, depending in each 
case upon the particular facts and cir¬ 
cumstances surrounding the event; the 
court must be mindful at all times of the 
background, experience and general con¬ 
duct of the accused alleged to have waiv¬ 
ed the right. Johnson v. Zerbst, 304 U.S. 

It. Wr have ik* oocasion to consider Driim- 
niond’s further contention on appeal that 
his admissions during the pre-arraign¬ 
ment interview should have been excluded 
because o])tained during an unreasonable 
delay in arraignment contrary to the man¬ 
date of Fe<l.R.Crim.P. 5(a). See Mal¬ 
lory V. United States, .S54 IT.S. 449, 77 
S.Ct. 135(), 1 L.Ed.2d 1479 (1057). The 
failure to object on this ground at trial 


458, 58 S.Ct. 1019, 82 L.Ed. 1461 (1938); 
see Johnson v. United States, 318 F.2d 
855 (8th Cir. 1963), cert, denied, 375 
U.S. 987, 84 S.Ct. 521, 11 L.Ed.2d 474 
(1964). These principles were given 
recognition in Escobedo v. State of Illi¬ 
nois. The Court noted that ‘^[t]he ac¬ 
cused may, of course, intelligently and 
knowingly waive his privilege against 
self-incrimination and his right to coun¬ 
sel either at a pre-trial stage or at the 
trial.” 378 U.S. at 490 n. 14, 84 S.Ct. 
at 1765. See also Jackson v. United 
States, 119 U.S.App.D.C. 100, 337 F.2d 
136 (1964); Hayden v. State, 201 N.E.2d 
329 (Ind. 1964); State v. Elam, 263 N.C. 
237, 139 S.E.2d 601, 606 (1965). It is in¬ 
teresting to note, moreover, that despite 
the holding in United States ex rel. Russo 
v. State of New Jersey, 351 F.2d 429 (3d 
Cir. 1965), excluding all statements made 
in the absence of advice as to counsel, the 
same court later ruled that such rights 
may nevertheless be w^aived. Common¬ 
wealth ex rel. Craig v. Maroney, 348 F.2d 
22 (3d Cir. 1965). Judge Forman, who 
occurred in Russo, wrote: 

”It is clear beyond a doubt both that 
Craig knew of his right to have an 
attorney for consultation and that he 
knew no statement had to be given 
to the police. * * * Though not 

express, his decision to proceed with¬ 
out counsel was unfettered, intelli¬ 
gent, and unequivocal. The * * ^ 
facts of this case * ^ * consti¬ 

tute the waiver of a right previously 
secured.” 348 F.2d at 31. 

[22,23] While applicable legal rules 
do not change merely because the accused 
is charged with espioUc^feC, Abel v. United 
States, 362 U.S. 217, 219-220, 80 S.Ct. 
683, 4 L.Ed.2d 668 (1960), the question 

ble basis for apponl. Soe T'liitca States 
V. Torres, 34.3 F.2(l 7.50 (24 Cir. 19(;5); 
United States v. Ladsoii. 294 F.2d 535, 
5;*.S-540 (2d Cir. 1962). Unlike the right 
to counsel contentions, where the prin¬ 
cipal judicial decisions i)Ost-dMte Prum- 
mond’s trial, the McNabb-Mallory inter¬ 
pretation of Rule 5(a) was fully devel¬ 
oped and well-known to appellant’s coun¬ 
sel at th(‘ moment when its invocation was 


of waiver cannot be divorced from the 
nature of the crime.It is reasonable 
to assume that a person of Drummond’s 
background probably had given advance 
consideration to the best method of ex¬ 
tricating himself if apprehended. After 
being arrested in possession of classified 
documents in the company of Russian es¬ 
pionage agents, it took him but a few 
minutes to decide to '‘spill the beans.” 
These first disclosures were not a re¬ 
sponse to persistent questioning or, in¬ 
deed, to questioning of any kind. Drum¬ 
mond offered the information voluntarily 
then and, again, at his pre-arraignment 
interview. He initiated a number of in¬ 
terviews thereafter and spent the inter¬ 
ludes between them recalling details 
w^hich might aid the investigation. At 
the October 2 interview he produced a 
written plan which he had contrived pur¬ 
portedly to make amends for his past con¬ 
duct, offering to serve as a counteres¬ 
pionage agent for the United States. 

In sum, Drummond’s decision to coop¬ 
erate was not the result of an impetuous 
act which he later regretted or the prod¬ 
uct of any physical or mental coercion. 
It was the initial step in a well-conceived 
plan through w^hich, it is not unreason¬ 
able to assume, he hoped to achieve judi¬ 
cial leniency. Drummond was fully in¬ 
formed of his right to counsel at every 
intendew. To hold in these circum¬ 
stances that the admissions were uncon¬ 
stitutionally extracted from him would 
be to mock the court’s role in achieving 
a just balance between society’s rights 
and those of the accused. 

Post-Arraignment Interviews 

[24,25] We hold that Drummond al¬ 
so waived his right to counsel during 
the post-arraignment interviews in the 
Federal House of Detention on Septem- 

• 2. “Mr. Jnstico JncksoTi dtico obsorvod that 
he would be willing to give tlie police 
greater latitude in ai'tting up roadblocks 
to catch a kidnapper and protect his vic¬ 
tim than *t(t salvage a few bottles of bour¬ 
bon and catch a bottlegger.’ ” Packer, 
supra, note S. 

13. See note .5. siinra. 


ber 29 and October 2, 3 and 4, immedi¬ 
ately preceding his indictment. Drum¬ 
mond initiated these interviews himself, 
was advised of his rights prior to each 
interview and after the first interview 
W"as permitted to call his wife. He w’as 
told by the interviewing agent, "Any time 
you don’t want to be interviewed, you 
just say so and I will not come back here.” 

We are aware of Drummond’s testi¬ 
mony that on September 29, subsequent 
to the pre-arraignment interview^ at F. 
B. I. headquarters but prior to the first 
post-arraignment interview at the Feder¬ 
al House of Detention, he was twice de¬ 
nied permission to telephone counsel. 
Based on this, in the main, appellant 
urges us not to find a waiver on the 
whole record before us, but to remand to 
the District Court for a hearing. This 
course would, in our opinion, be un¬ 
productive. If Drummond were able to 
point to some significant ambiguity in 
the record, the production of further evi¬ 
dence to clarify it might be in order. 
But, as appellant’s able appellate counsel 
point out in their reply brief, the facts 
concerning the alleged deprivation of 
counsel were fully elucidated during the 
trial and are before us. Indeed, as we 
have already noted, Palguta’s notes (not 
to be confused with Palguta’s log, see 
note 4) relating to this interview were 
introduced into evidence during his cross- 
examination and have been considered by 
us on this question.trial record 
amply warrants a finding that Drum¬ 
mond waived whatever right might the¬ 
oretically have been abridged by this in¬ 
cident. Indeed, Drummond’s conduct in 
proceeding enthusiastically and exhaus¬ 
tively to disclose to Palguta further de¬ 
tails about his espionage activities re¬ 
veals that his belated claims lack sub- 
staiice.'** In the light of all the evidence, 

14. Altboiiph Judge Murphy made no (‘X- 
plicit finding of a waiver wlion ho d«-nie»l 
defense counsel’s motion at the close of 
the entire case to strike the testimony of 
Agents Mannion and Palguta concerning 
the interviews, as well as the written 
statements given by Drummond, an im- 
olicit findimr of waiver can be inferred. 



















himself, we see no purpose in remanding 
fof; a hearing. 

A finding that the statements of Sep¬ 
tember 29th were inadmissible would be 
particularly disingenuous. It will be re¬ 
called that Drummond sought this inter¬ 
view to fill in some of the most important 
gaps of his prior disclosures to the 
agents; he had remembered the name of 
a key American contact and w^as anxious 
to reveal it. When the agents received 
his note requesting a meeting, and ex¬ 
plaining what he wanted to tell them, 
they knew that he had repeatedly been 
advised of his right to consult counsel and 
of his privilege to stand mute—not only 
by the F. B. I. but by the committing 
magistrate at arraignment. Under these 
circumstances, they would have been re¬ 
miss in their duties had they not met 
Drummond and discovered the additional 
information he wanted to provide. To 
paraphrase Justice Jackson, they were 
dealing with espionage, and not merely 
“a few bottles of bourbon/' 

Even so, their first question to Drum¬ 
mond concerned not his American con¬ 
tact, but whether he had an attorney. 
When Drummond—even if we accept his 
version—explained that he had not yet 
been given the opportunity to consult 
counsel, they again informed him that 
he had a right to an attorney and to re¬ 
fuse to answer their questions. Drum¬ 
mond’s only response was continued co¬ 
operation; he read, edited and signed a 
written version of his earlier disclosures 
and participated in the further discus¬ 
sions which he had sought. 

[26J We are not prepared to hold that 
Drummond’s willingness to go on “spill¬ 
ing the beans” was a waiver of some of 
his lights but not others. The Fifth 
and Sixth Amendments may be designed 
to protect quite different values but in 

Gov't App- nt J")01a. It is roa 
sonable lo assume tliat .Tolmsun v. Zt'rhst 
and the lon^t line of casos dealing: with 
waiver wfia' known to liim. Cf. T'nite<l 
Stat(*s V. Winfirld. atl F.2d 70 (2d Cir. 
10(3.7). In any went, tlie Supreme f\)urt 
lonj; ago madt- rloar tliat “|i]t would bt‘ 
wasteful to send a ease hack to a lower 


vide precisely the same protection which 
can be waived in precisely the same 
way. On the evening of September 29th, 
Drummond could have refused to talk to 
Agents Gamber and Palguta; he would 
have been protected in such a refusal by 
the Fifth and^ Sixth Amendments. But 
when he did elect to speak, his rights un¬ 
der both Amendments were waived. We 
cannot ignore Drummond’s proud ac¬ 
knowledgment at the trial that he “start¬ 
ed cooperating [wdth the government] 
from the time [he] was arrested,” and 
that he continued to cooperate “from 
September 28, 1962 up to and including 
January 21, 1963.” On the night of Sep¬ 
tember 29th, Drummond freely stated in 
writing that he had “requested to be in¬ 
terviewed.” Gov’t Ex. 56. And, there¬ 
after Drummond proposed “as part of my 
cooperation with the government” a de¬ 
tailed plan pursuant to which he would 
serve the government as a counterespio¬ 
nage agent. The record of this case, in 
short, clearly and unmistakably creates 
the picture of a man who was not only 
willing but anxious to talk—a picture 
wholly at odds with the scene of station- 
house badgering which formed the back¬ 
drop for Escobedo. The completed mosa¬ 
ic is consistent with Drummond’s conces¬ 
sion at the trial, “I had told the agents 
that I wanted to cooperate * * that 
I would be more than happy to do it if 
it was to benefit the United States Gov¬ 
ernment.” 

Nor is it material that Drummond, 
Gamber, Palguta and Judge Murphy may 
have been unaware of the existence of 
Danny Escobedo at the time they made 
their respective decisions. The crucial 
fact is that Drummond knew that he had 
a right to counsel. That he may have 
gained that knowledge from the F. B. I. 
rather than from the Supreme Court 

court to * * * IforinulaieJ a dcci- 

♦ within the power of tin* 
appellate court to ft)niiulate.” S. E. (\ v. 
CUienery (’orp., .*31^ X’.S. 80, 88, 63 S.Ct. 
l.ol, -I.')!). 87 E.Ed. 626 (1043); see Fas- 
silis V. Esperdy, 301 F.2(l 429 (2d Cir. 
1962). 


• V 


• if 


pie V. Stewart, 62 A.C. 597, 43 Cal.Rptr. 
201, 400 P.2d 97 (1965); People v. Math¬ 
is, 46 Cal.Rptr. 785, 406 P.2d 65 (1965). 

Post-Indictment Statements 

[27] The court finds that the admis¬ 
sions made by appellant during the De¬ 
cember and January intendews were 
properly introduced at trial. These state¬ 
ments w'ere elicited only after Drummond 
and his lawyer had conferred and given 
their consent to interrogation, thus viti¬ 
ating any reliance on Massiah. The only 
argument appellant now urges for their 
inadmissibility is that they should be re¬ 
garded as the tainted fruit of earlier in¬ 
admissible statements. Having held the 
earlier statements admissible, w^e obvi¬ 
ously reject this contention. 

[28] But, assuming arguendo that 
some of the earlier statements were bar¬ 
red, the post-indictment admissions could 
in no way be considered tainted. Two 
full months passed between the two series 
of inteiwiews. Although Drummond was 
in jail during that interval, he consulted 
freely with his counsel and his wife. 
The alleged earlier taint could not have 
marred the fruitful product of Drum¬ 
mond’s continued cooperation. 

V. Other Issues Raised by Appellant 

This appeal was originally argued 
before a panel composed of Judges 
Waterman, Smith, and Anderson. With 
respect to the remaining issues raised on 
this appeal, we unanimously adopt the 
relevant portions of the thorough draft 
opinion circulated by Judge Waterman, in 
which he disposed of the contentions sub¬ 
stantially as follows. 

Defendant attacks his conviction on 
two other grounds not presented below. 
He claims that the trial court charged 
the jury erroneously on the issue of 
whether the conspiracy pertained to docu- 
luents “relating to the national defense.” 
He also claims that the evidence failed 
to meet the requirement for a finding of 
treason, as set forth in the Treason 
Clause of the United States Constitution, 
^nd that the trial court failed to charge 
the jury on these requirements. 


[29] 18 U.S.C. § 794 forbids con¬ 
spiracy to transmit information “relating 
to the national defense.” The govern¬ 
ment acknowledges that it was for the 
jury to decide whether the documents de¬ 
fendant conspired to transmit w^ere of 
such a character. Gorin v. United 
States, 312 U.S. 19, 31-32, 61 S.Ct. 429, 
85 L.Ed. 488 (1941). It seems likewise 
to be agreed that the jury’s finding on 
this issue depended mainly on its assess¬ 
ment, in the light of the instructions 
given to it by the trial court, of six 
documents allegedly found in defendant’s 
car at the time of his arrest. 

[30] Defendant claims that the trial 
court defined information “relating to 
the national defense” only in terms of its 
availability to the public, and not in 
terms of its contents as w’ell. On the 
contrary, the trial court charged the jury, 
“The term ^national defense’ is a generic 
concept of broad connotation referring 
not only to military, naval and air es¬ 
tablishments but to all related activities 
of national defense.” See Gorin v. Unit¬ 
ed States, 312 U.S. 19, 28, 61 S.Ct. 429, 
(1941). In addition, the trial court told 
the jury, “in deciding this issue, you 
should examine the documents, and also 
consider the testimony of witnesses who 
testified as to their content and their 
significance and who described the pur¬ 
pose and the use to which the informa¬ 
tion contained therein could be put.” 
Such instructions were more than ample. 

[31] Defendant argues that the trial 

court instructed the jury on this issue 
only in relation to the attempt count of 
the indictment and not in relation to the 
conspiracy count as well. How’ever, the 
trial court did tell the jury that to prove 
conspiracy, the government had to show: 
“(2) That Drummond knowingly asso¬ 
ciated himself wdth the conspiracy and its 
criminal purposes, including the delivery 
of prohibited documents relating to the 
national defense to the Soviet Union 
# * * phrase “documents relat¬ 

ing to the national defense” recurred at 
several other points in the conspiracy 
























instructions. Moreover, the trial court 
had" already charged the jury adequately 
on this issue in relation to the attempt 
count, and we are satisfied that a jury 
of ordinary wit could have incorporated 
that charge by reference. 

[32, 33] Defendant also contends that 
the trial court improperly permitted the 
jury to view four of the documents with¬ 
out first obliterating or belittling the 
legend which each of tnem bore: “This 
material contains information affecting 
the national defense of the United States, 
within the meaning of the Espionage 
Laws, Title 18, USC, Sections 793 and 
794 * * *»» However, it was proper 

to retain this legend because it was rel¬ 
evant to the question whether defendant 
conspired to transmit the information 
“with intent or reason to believe’' that it 
would hurt our country or help a foreign 
nation, as 18 U.S.C. § 794 also requires. 
Gorin v. United States, 111 F.2d 712, 721 
(9th Cir. 1940), affd, 312 U.S. 19, 61 
S.Ct. 429, 85 L.Ed. 488 (1941). More¬ 
over, to prevent the legend from prejudic¬ 
ing defendant’s right to a jury deter¬ 
mination on the character of the docu¬ 
ments, the trial court warned the jury, 
“Whether any given document relates to 
the national defense of the L nited States 
is a question of fact for you to decide. 
It is not a question of how they were 
marked.’’ 

The Treason Clause 
Article III, Section 3 of the United 
States Constitution in part provides: 
“Treason against the United States, shall 
consist only * * * in adhering to their 
Enemies, giving them Aid and Comfort. 
No Person shall be convicted of Treason 
unless on the Testimony of two Witness¬ 
es to the same overt Act, or on Confes¬ 
sion in open Court.’’ Defendant con¬ 
tends that he was, in effect, convicted of 
giving aid and comfort to our enemies; 
that the government did not prove an 
overt act of treason by the testimony of 
two witnesses; and that the trial court 

15. The povcrnmont also argues that the 
evidentiary requin'iiu'iits of tlu- Treason 

- __ ^4- 


erroneously fai^d to charge the jury on 
this evidentiary'requirement. 

[34,35] It is true that “Congress 
[cannot] ctspenpe with the two-witness 
i*ule merelT by giving [treason] another 
name.” (tamer v. United States, 325 
U.S. 1, 45\£5. S.Ct. 918, 940, 89 L.Ed. 
1441 (1945). But it is also settled that 
an offense must incorporate all the ele¬ 
ments of treason in order for the two- 
witness rule to apply. United States v. 
Rosenberg, 195 F.2d 583, GlO-611 (2d 
Cir.), cert, denied, 344 U.S. 838, 73 S.Ct. 
20, 97 L.Ed. 687 (1952). The Treason 
Clause requires that an accused act with 
intent to aid our enemies. Cramer v. 
United States, supra. On the other hand, 
18 U.S.C. § 794 requires only that an 
accused transmit information “with in¬ 
tent or reason to believe that it is to be 
used to the injury of the United States or 
to the advantage of a foreign nation.” 
The differences may not be very great 
between intent and reason to believe, 
or between injuring our country and aid¬ 
ing our adversaries. But the Supreme 
Court plainly regards them as sufficient 
to make the two-witness rule inapplicable, 
for in Cramer v. United States, supra, 
325 U.S. at 45 and n. 53, 65 S.Ct. at 940, 
it cited the forerunner to 18 U.S.C. § 794 
as an example of a crime affecting our 
national security which is not merely 
treason by another name. Accordingly, 
we find it unnecessary to consider an 
additional distinction urged by the gov¬ 
ernment, that the Soviet Union is not an 
“enemy” within the meaning of the Trea¬ 
son Clause. See United States v. Rosen¬ 
berg, supra, 195 F.2d at 610-611.**^ 

[36] Defendant contends that, irre¬ 
spective of the statutory definition of 
the crime for which he was prosecuted, 
he was actually indicted and convicted 
for treason. He relies on the fact that 
the indictment charged him with “intent 
and reason to believe” that the docu¬ 
ments would be used “to the injury of 
the United States and to the advantage 

Altboiigli tins argument lias some merit, 

tlier(‘ is no need to examine its valiility. 


of the Union of Soviet Socialist Repub¬ 
lics.” Even if the indictment charged 
more than the statute requires, a boon 
to which defendant can claim no right, 
the trial court rightly instructed the 
jury, “the government does not have to 
prove that the intent was both to injure 
the United States and to advantage the 
Soviet Union. The statute reads in the 
alternative.” The same instruction 
might be given in relation to the statu¬ 
tory requirement of “intent or reason to 
believe.” 

[37] Defendant also relies on the fact 
that, weeks after the jury verdict and 
just prior to the sentencing, the trial 
court implied that he was “a traitor to 
his country.” We fail to see how a single 
unemphatic remark, made long after the 
end of a trial commendably free of in¬ 
flammatory rhetoric, could alter the fun¬ 
damental character of the crime for 
which the jury had convicted defend¬ 
ant.^® 

Motion for New Trial 
Defendant’s motion for a new trial was 
based on allegations that his car was un¬ 
lawfully searched on September 9, 1962, 
and that he had not discovered this fact 
until after his trial. Defendant contend¬ 
ed that the fruits of the search furnished 
the principal basis for the arrest warrant 
issued on September 28, and that his 
arrest therefore violated the Fourth 
Amendment of the United States Con¬ 
stitution. He asserted that the docu¬ 
ments and other items seized at the time 
of his arrest, and all of his subsequent 
incriminating statements to the F. B. I. 
agents, should have been excluded from 
evidence as the fruits of an unlawful 
arrest. 

In denying defendant’s motion for a 
new trial. Judge Murphy assumed that 
the search on September 9 was unlawful, 
^^0 that there was no need for a hearing 
this point. He rtiled, in the alterna¬ 
tive, that defendant's evidence was not 

•6. Tlip wf*r(l “traitor” is a broad, loose and 
general term apfdied to one who. with- 
otir authority, transmits information eon- 

• ■••rnilirr NToflrknol .Irkfrvt.ork »%.i i»f »•] ir 


“newly di.scovered” within the meaning 
of Fed.R.Crim.P. 33, and that his arrest 
was lawful without regard to the alleged¬ 
ly tainted warrant. As w’e pointed out 
above in connection with defendant’s 
right to counsel claim, we are reluctant 
to see a man imprisoned for life as a 
spy because of evidence arguably ob¬ 
tained in an unconstitutional manner. 
Consequently, we shall pass over the 
question of whether defendant’s evidence 
was “newly discovered” and shall pro¬ 
ceed directly to the merits of his claim. 

[38, 39] F. B. I. agents have statu¬ 
tory authority to make felony arrests 
without a warrant “if the facts and cir- 
cum^jtances known to [them] warrant a 
prudent man in believing that the offense 
has been committed.” Henry v. United 
States, 361 U.S. 98, 102, 80 S.Ct. 168, 
171, 4 L.Ed.2d 134 (1959). Here, the 
arresting officers knew, from their own 
observations and those of their fellow 
agents, that defendant had taken classi¬ 
fied documents from his office after it 
was closed for the day; that shortly 
thereafter he had driven to a prear¬ 
ranged meeting with two Soviets in an 
out-of-the-way spot; and that he had 
conversed there with one of the Soviets 
for several minutes. These facts satis¬ 
fied the statutory and constitutional 
standards for an arrest without a war¬ 
rant on a charge of conspiracy to commit 
espionage. 

[40-42] Defendant contends that be¬ 
cause he had top secret clearance, no ad¬ 
verse conclusions could reasonably have 
been drawn from the fact that he took 
clas.sified documents home with him. 
This might be so if defendant’s job re¬ 
quired him. to study classified informa¬ 
tion at his leisure but his duties, were 
confined to processing and filing such 
information. Defendant also contends 
that because the F. B. I. agents lost .sight 
of him for about two and one-half hours 
after he took the documents, no connec- 

in tlie.se perilous times. It is not used to 

eonnote tlio teebnieal trea.sonou.s net de¬ 
fined in the ronstitution. 

























tion could rea.sonaniy nave oeeu uia.... 
between that occurrence and his prear¬ 
ranged meeting with the Soviets. We 
disagree, having in mind the fact that 
for a lawful arrest without a warrant, 
“[e]vidence required to establish guilt 
is not necessary.” Ibid. Defendant also 
argues that reasonable grounds for the 
arrest were lacking because defendant 
and the Soviets were merely conversing, 
no documents having passed between 
them. This argument ignores the fact 
that defendant was arrested for conspir¬ 
acy to commit espionage and not for the 
substantive offense. 

[43] Finally, defendant argues that 
these grounds, even if othemvise suffi¬ 
cient to justify an arrest without a war¬ 
rant, were tainted by the alleged illcgal- 
itv of the search of his car on Septembei 
9, because it was the success of that 
search which caused the F. B. I. agents to 
put defendant under close surveillance. 
On the contrary, by September 9 the F. B. 

I. already had defendant, his Soviet co¬ 
conspirators, and his office under scru¬ 
tiny. Moreover, the agents had learned, 
quite apart from the search, that defend¬ 
ant was visiting an apartment building 
in which two Soviets resided, and that 
four classified documents were missing 
from defendant’s office. (They also 
were sufficiently suspicious of defendant 
to search his car.) W e are satisfied that, 
even without the allegedly unlawful 
search, the F. B. I. agents would have, 
intensified their watch on defend.int s 
office, as well as on defendant and his 
co-conspirators, from September 9 up 
until the evening of his arrest. There- 
foi’o, their observations on that evening 
were obtained, not “by exploitation of 
that [alleged] illegality,” but “by means 
sufficiently distinguishable to be purged 
of the [alleged] primary taint.” W'ong 
Sun V. United States, 371 U.S. 471, 488, 
83 S.Ct. 407, 417, 9 L.Ed.2d 441 (19G3). 

I. At sncli a Uoariiig tlic (iovt'rnnipnt wouM 
stinl.v offer Agent 1'alguta‘s log. showing 
that nriimmond's request was made only 
at the end of the interview, and wonhl 
eall 1‘algnta and ixissihly other witnesses. 
Agreeing with tny brother Kaufman th.at 


and to his associates, Charles Nelson 
Brower and P. k. Konrad Knake. Jr., 
who, as assigned tounsel, have represent¬ 
ed defendant, in this appeal, with skill 
and fidelity. | 

Judgment (m-tfonviction affirmed. 


/ 

LUMBARD, C. J., and MOORE, 
FRIENDLY and HAYS, concur. 


FRIENDLY, Circuit Judge (concur¬ 
ring) : 

Two of Drummond’s contentions as to 
the use of inculpatory statements war¬ 
rant additional comment. 

The first is his claim that he sought 
to telephone his wife and his lawyer in 
the early morning of September 29, 1962, 
at the beginning of his interview at 
F. B. I. headquarters, and was refused 
permission by Agent Palguta -a request 
which the Government says was made 
only when the interview was coming to 
a close. As a result of the understand¬ 
able lack of findings due to this having 
been a pre-Escobedo trial, we cannot 
know whether Judge Murphy rejected 
Drummond’s testimony concerning the 
time of the request as unworthy of be¬ 
lief, as the judge would have been (U- 
titled to do even without rebutting evi¬ 
dence, Dyer v. MacDougall, 201 F.2d 265, 
269 (2 Cir. 1952), or believed Drummond 
but considered his inculpatory statemoi'.ts 
admissible ncvi.-rthcless, as alnio.-t e\' i - 
one would have thought at the tinv'. 
Since on the first view there would be 
no legal is.sue whereas the second lai.-es 
problems of some difficulty, 1 would pre¬ 
fer to hold this appeal pending a hearing 
and finding by the judge on this simple 
point of fact, which might eliminate all 
legal questions and would illuminate any 
that remained.'' Cf. United States v. 

ill fairnrss wc might not to fori’ilose tin- 
Govornmoiit from ijrosi'iuiiig siicli evi<lcm'i' 
before (leehliiig to order a retrial, see 
fn. 4 to the court’s opinion, I am nt-t 
convinced that wc can properly consi'h r 
an exhibit that was never offered, even 


rJ5i)), cert. (leiiiud, .‘iO.”) U.IS. 8^-1, 81 S 
Ct. 749, 5 L.F:d.2(i 744 (lOGO;. 

Since a majority cannot be assembled 
for that course, I think that, for pur¬ 
poses of this appeal, I must accept Drum¬ 
mond’s version of the facts, however un¬ 
likely it may be. So doing, I join for 
affirmance, for reasons similar to those 
expressed in my concurrence in United 
States V. Cone, 354 F.2d 129 (2 Cir. 
1955). The three-hour non-coercive in¬ 
terrogation of Drummond at F. B. I. 
h('adquarters in the early morning of 
September 29 was essential to the in¬ 
vestigation of a conspiracy placing the 
country’s very existence in peril. It was 
imperative for the F. B. 1. to find, and 
to find (juickly, w’ho were involved, what 
damage had been done, and what counter- 
mca.^ures must be takeii to av(-i*t disaster. 
Nothing in the language or knowm pur¬ 
pose of the Assistance of Counsel clause 
(jf the Sixth Amendment suggests an in¬ 
tention by the founders that the police 
must give a man, properly arrested for 
such a crime, immediate access to family 
and counsel—with the risk that this may 
delay or ('ven prevent any meaningful in¬ 
quiry 01 * alert other participants in a plot 
against the nation’s existence. Neither, 
desf-it' the statement in Massiah v. Unit- 
• M ;;77 r.S. 2^11, 20b-2fi7, 84 S.Ci. 

1199. 12 L.Ed.2d 245 (1954 on the quite 
(lifi't rent subject uf post-indicUncmt in¬ 
ti I'rogat lou, would I construe the Aniend- 
.'uent as i*equiring that, at this early 
agents of xeriiiiean; may reje't 
a ]ffjin <T for access to counsel onI\ under 
penalty of foregoing use of anything 
theiNuifter said by the suspect or its 
“fruits.” 

For reasons indicated in my concur¬ 
rence in United States v. Cone, supra. 
1 iio n(d read the As.ustance of Counsel 
el.oise of the Sixth .\niendment as speak¬ 
ing to such a truly investigative stage at 
CiW. -fKQ vvuU 0“(' 

tliou^li tln' t'ailuri' T<» ofn-r it wa.‘4 *‘X- 
< usaMr. If would bi' I .'(itM nm to « 
funlicr prol'buiLs. imd* r I’.muo r v. Statu 
«'f Tu\a>. aso r.S. pio. s,'* S.(’r. 
la I..i:d.2d t>2a (1 Im;“>). Whuli a liu.niu^ 
bcUire Jud^u .Minphy cuiilil .si> ruiidily 
ivoid. 


Illinois, 378 U.S. 478, 84 S.Ct. 1758, 12 
L.Ed.2d 977 (1954), is that when any 
legitimate investigative purpose is nom¬ 
inal as compared with the desire to ex¬ 
tract an inculpatory statement, question¬ 
ing to procure a confession stands no dif¬ 
ferently in the police station than before 
a magistrate; in order for the guaran¬ 
tee of the Assistance of Counsel to be 
truly meaningful, it must extend to a 
penumbral zone before the ‘'criminal 
prosecution” has begun and a suspect 
has been formally “accused.” Unless the 
“penumbra” extends all the w^ay to the 
point of arrest, which the Court in no 
way held, the interests of society must be 
dominant at the beginning of the investi¬ 
gative process, just as the interests of 
the future “accused” prevail at the end. 
If the need for saving a kidnapped girl’s 
life justified a failure to warn of the 
rights to remain silent and to have the 
assistance of counsel, as Chief Justice 
Traynor so rightly held in People v. 
Modesto, 42 Cal.Rptr. 417, 398 P.2d 
753 (1955), protection of the nation af¬ 
forded equal justification for briefly 
postponing Drummond’s access to counsel 
here. Moreover, even if we assume 
Drummond made the request to telephone 
when he said he did, he did not make it 
clear that granting it was a condition of 
his willingness to talk. 

The post-arraignment interview on the 
evening of September 29, which forms 
the subject of the dissents of my brothers 
Waterman and Anderson, stands on an 
(■ntirely different legal basis. At this 
period Drummond had a constitutional 
right to the assistance of counsel, as de¬ 
cisions available at the time of his trial 
made plain. Hamilton v. State of Ala¬ 
bama, 358 U.S. 52, 82 S.Ct. 157, 7 L.Ed. 
2d 114 (1961); WTiite v. State of Mary¬ 
land, 373 U.S. 59, 83 S.Ct. 1050, 10 L. 
Ed.2d 193 (1953).*^ Here too w^e would 

2. Altliougli I l.’iiniltoii coiiltl l»o (li.stiiij:uislio<l 
oil tlu* b.Msis iirKUud in Aii(it‘rson’s 

fn. 2. tVhito cannot bo. The 
arrai^nniont tlioro was not “critioal” since 
\Vliit«' wa.s allowed to clianpo lii.s guilty 
idea; yet tlio Uoiirt licdd that what he 
said at tluit time without tin* assistance 
























-.be ^ 3 f 3 tcd by an explicit finding: from 
the trial judge, who saw and heard the 
witnesses, giving his interpretation of 
the events. But in this instance we have 
more evidence—very likely all we ever 
can have—and, since the right to counsel 
after arraignment was clear at the time 
of trial, we can properly assume the 
judge was satisfied that Drummond had 
elected to forego it. Drummond had 
solicited the interview with the F. B. I. 
agents; when they asked him whethei 
he had an attorney, he responded with a 
historical reference and proceeded to 
read, edit and sign the statement and to 
carry on further discussions with them, 
all despite an explicit warning of his 
right to consult a lawyer. If there be an 
ambiguity in the situation, the judge s 
resolution of this in the Government's 
favor surely was not clearly erroneous.^ 

WATERMAN, Circuit Judge (dis¬ 
senting) : 

I dissent. 

The defendant in the present case was 
tried and convicted in the summer of 
1963 prior to the decisions of the United 
States Supreme Court in Massiah v. 
United States, 377 U.S. 201, 84 S.Ct. 
1199. 12 L.Ed.2d 246 (1964) and Esco¬ 
bedo V. State of Illinois, 378 U.S. 478, 84 
S.Ct. 1758, 12 L.Ed.2d 977 (1964). His 
appeal from the conviction was pending 
when these cases were decided. In the 
spring of 1965 a division of this couit, 
consisting of the three judges who dis- 

of rounsol could not l)o used against him. 
And. quite apart from the light later shed 
hv Massiah v. I'nited States, 877 U.S. 201, 

S4 S.Ct. 1199, 12 U.Ed.2d 246 (1964), 
there could be no real doubt that tlu'se 
,lecisions applied to out-of-court inter¬ 
rogation of an arraigned prisoner by the 
police or the prosecutor. 

3. Although a contrary argument could be 
construct(Ml (^n the basis of the Conits 
listing ‘*the ])olice have not effectivel> 
warned him of his absolute constitution.al 
right to remain silent,” 878 L .S. at 491, 
S4 S.Ct. at as a critical factor, I 

agn'e with .Tudge Waterman that the Sixth 
Amendment right recognized in Escobedo 


sent from the affirmance of the convic¬ 
tion, heard oral argument and agreed 
that, on the present record made before 
these two cases were decided, the teach¬ 
ings of Massiah and Escobedo precluded 
an affirmance because appellant had been 
deprived of rights rightfully his under 
the U, S. Constitution. A panel opinion, 
which I authored, never was operative 
because of the decision of the full court 
to consider the case in banc. 

Now a majority of the full court, sit¬ 
ting in banc, affirm the defendant’s 
conviction. After careful deliberation 
and respectful consideration of my broth¬ 
ers’ beliefs, I have concluded that the 
panel result reached several months ago 
remains the only result that can be lecon- 
ciled with the opinion of the Supreme 
Court in Escobedo. No constructive pui- 
pose would be serv^ed by appending my 
lengthy opinion as a dissent to the ma¬ 
jority opinion of the court in banc. Nev¬ 
ertheless, it is important to restate in 
smaller fashion what was said seveial 
months ago on the issue of the protection 
afforded Drummond by the assistance of 
counsel clause of the Sixth Amendment 
during the interrogation that took place 
at the Federal House of Detention on the 
evening of September 29, 1962, and on 
the further issue whether Drummond’s 
conduct during thi^^ interrogation 
“waived” this protection. 

We of the erstwhile Drummond panel 
unanimously concluded then, and we con¬ 
tinue to believe, that Drummond was 

to interrogation afforded l)y th*- self-in- 
rriinination clause of the 1' itili. Indeed, as 
to the post-arrnignnuMit quest inning here 
at issue. Massiah v. United Slates, 377 
T'.S, 201. S4 S.Ut. 1199. 12 L.Kd.2d 24»*, 
(1964>, laid already nuuh' that ch ar. I he 
case he poses—of an intelligent prisoner 
who, after arraignment, repeatially de¬ 
mands counsel but, after thorough warn¬ 
ing, continues ro answer questions—would 
he a difficult one; presumably the criti¬ 
cal issue would he whether it was made 
clear that he had the right to consult 
counsel before answering rathm* than lat¬ 
er. Hut the very statement indicates 
that such a case is not too likely to arise; 
and the judge was warranted in thinking 


ing the interrogation by agents Palguta 
and Gamber on the evening of Septem¬ 
ber 29, when he did not, in fact, enjoy 
that assistance. Furthermore, we recog¬ 
nized then, and do now, that Drummond 
requested permission of agents and em¬ 
ployees of the Government to telephone 
a lawyer on at least three occasions, and 
that his requests were each time refused: 
first, during the initial interview in the 
early morning of September 29; ^ sec¬ 
ond, while he was at the Federal Court¬ 
house later that morning awaiting his 
appearance before the U. S. Commission¬ 
er for his initial examination ; and third, 
after he had been locked in the Federal 
House of Detention after that appear¬ 
ance. We also noted that w'hen, on the 
evening of September 29, the F. B. I. 
agents were told by the defendant that 
he had been denied the opportunity earli¬ 
er in the day to obtain counsel, they 
shrugged off any responsibility to assist 
him.^ Finally, w^e recognized then, and 
we do now, that after Drummond’s re¬ 
quests to reach counsel had been thrice 
denied he made several damaging admis¬ 
sions, and signed a written version of 
the inculpatory statements he had made 
the night before. And we went on to 
characterize Drummond’s conduct at this 
juncture as “patently voluntary.” We 
could not, however, find an easy eiiuation 
between Drummond’s voluntary admis¬ 
sions on the evening of September 29 and 
a waiver by him of his constitutionally 
protected right to counsel at that time, 
ina'^much as he continued to request ac¬ 
cess to counsel and his requests were r(‘- 
peatedly denied. We remain of the same 
belief. 

1. Tlio f.if'tual circiimstnncrs of I>niininoTnVs 
first r«*qiu?st for oounsel are unclear, 
(oven the present posture of this case, 

I agree with Judge Friendly that one iniist 
accept Drninniond’s version of tlio facts 
relating to this request. 

2. Tlic majority pretend that Drummond 
did not again ask for couiiscd jirior to 
the interrogation on the evening of Sop- 
temlier 2{). I disagree. Wlion asked 
whether lie had an attorney Drummond 


relates to the interrogation on the eve¬ 
ning of September 29, is expressed In 
terms of waiver, but in actuality it rests 
on an extremely restrictive reading of 
the Supreme Court opinion in Escobedo. 
This restrictive approach is most clearly 
disclosed by Judge Kaufman’s statement 
that “[tjhe Fifth and Sixth Amendments 
may be designed to protect quite differ¬ 
ent values but in concrete situations they 
may often provide precisely the same pro¬ 
tection * * I do not now deny 

that in some cases the protection afford¬ 
ed an accused by the right to counsel may 
be no broader than that afforded by the 
privilege against self-incrimination; 
that is, the right to keep silent. But the 
majority errs when they suggest that in 
the present case the protection conferred 
by the Sixth Amendment as explicated in 
Escobedo was identical with that con¬ 
ferred by the Fifth Amendment. 

If Escobedo changed the law regulat¬ 
ing the admissibility of the out-of-court 
inculpatory statements of an accused, the 
decision must mean that, at least in some 
instances of police interrogation, an ac¬ 
cused has a right not to be questioned in 
the absence of counsel in nddition to a 
right to remain .‘^ilent, and that police 
respect for the former right is a pre¬ 
condition of admissibility at trial of in¬ 
culpatory statements. Compare Esco¬ 
bedo V. State of Illinois, 378 U.S. 478, 84 
S.Ct. 1758, 12 L.Ed.2d 977 (1964) with 
Crooker v. State of California, 357 U.S. 
433, 78 S.Ct. 1287, 2 L.Ed.2d 1448 
(1958). See Friendly The Bill of Rights 
as a Code of Criminal Procedure, 53 
Calif.L.Rev. 929, 949 (1965). And one 
such instance surely must be when the 

told agonts Palguta and (Taniber that ho 
had nqioatodly sought an opportunity to 
(*onta<*t oounsol and oaoh tinn* he had been 
rohuffiMl. If I^^nimmoiid iissurnod that the 
F. H. T. agents wouhl allow liiiii an op¬ 
portunity to consult with counsel before 
t^oy iiroceeded to interrogate liirn he cer¬ 
tainly would have believed that his tale of 
frustration would be understood by the 
agents ns a najuest for an opportunity to 
consult with counsel. 
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'^Opinion: 

believe this man has recovered from 
what appears to have been a contusion of 
the scalp with apparently some symptons 
of intra-cranial discomfort, and is recov- 
eiing" from a contusion and what appears 
to have been a simple fracture of the right 
transverse process of the 3rd lumbar verte¬ 
bra. 

I think the radiographic findings would 
account for the persistence of iiis com¬ 
plaints and I think in all probabdlities this 
is the cause of moderate discomfort and 
possibly a little weakness in the back still, 
particularly if he has to do much bending 
and lifting. I think such symptoms possi¬ 
bly may persist for several months still and 
will jiartially disable him. Ultimately I 
believe he should make a satisfactory re- 
covery.^’ 

This is all clearly relevant and does tend 
to make more understandable the basis of 
that part of the report designated “Phys¬ 
ical Examination” which the appellant had 
already put before the jury. It enabled 
the latter to appraise that in the light of 
the circumstances under which the doctor 
reached his conclusions as to the physical 
condition of the plaintiff and to perceive 
the significance of those conclusions in re¬ 
lation to any impairment of tlie plaintiffs 
health and ability to perform rcumunera- 
tive work because of the injuries he re¬ 
ceived in the collision. 

Affirmed. 
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and munitions 


_ of war which the services 
themselves made public, as well as informa¬ 
tion which services have never thought it 
necessary to withhold. 50 U.S.C.A. § 32. 

Insurrection and sedition 
Under Espionage Act prohibiting dis¬ 
semination of “information relating to the 
national defense”, quoted phrase does not 
include information which comes from 
sources lawfully accessible to everybody, 
and hence German-born American citizen 
)^dio was engaged in collecting all available 
information about American production of 
airplanes, so that Germany should be ad¬ 
vised of American defense in event of war, 
could not be convicted of violating the 
Espionage Act. 50 U.S.C.A. §§ 32, 34. 

and Pli rases, I^ermanent 
all other definitions of 
Eclating to the National 


S'<,* Words 
Edition, for 
“Information 
Defense*’. 


4. 


Insurrection and sedition C^2 
Under Espionage Act, whatever was 
lawful to broadcast throughout the United 
States was lawful to send abroad. 50 U S 
C.A. § 32 . 


5. 


■9 
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UNITED STATES v. HEINE. 

No. 17. 

Circuit Court of A]>poaIs, Second Circuit. 
Xov. 8, 1!>15. 

1. Insurrection and sedition e =>2 

The Espionage Act implies that there 
are some kinds of information “relating to 
the national defense” which must nof be 
given even to an ally, no matter how in¬ 
nocent, or even commendable, purpose of 
sender may be. 50 U.S.C.A. § 32 . 

2. Insurrection and sedition C=>2 

Under Espionage Act, it is lawful to 
transmit any information about weapons 


Insurrection and sedition e=2 
Accused who conveyed to Germany 
information which came from sources law¬ 
fully accessible to anyone in the United 
States could not be convicted of violating 
the Espionage Act because in his letters 
and in his talks accused misled his corre¬ 
spondents as to his motive in asking for 
information, since, whatever wrong was 
done to his correspondents, his motive did 
not make the spread of information crim¬ 
inal which it would not have been criminal 
to spread if he had got it fairly. 50 U.S 
C.A. § 32 . 

6. Insurrection and sedition C=>2 

.'\ccuscd, who conveyed to Germany 
information which came from sources law¬ 
fully accessible to anyone in the United 
States, could not be convicted of violating 
the Espionage Act because accused did not 
transmit information as he got it but com¬ 
pressed it into convenient form, since the 
act is aimed at substance of proscribed in¬ 
formation, not at act of making it more 
readily available for use. 50 U S C A 8 
32. • • • s 

7. Conspiracy <3=347 

Evidence sustained conviction of con¬ 
spiracy to violate statute which makes it 
a crime not to register with the Secretary 




















of State if one is acting as an agent^of a 
foreign government. Cr.Code § 3/, 18 

U.S.C.A. § 88; 22 U.S.C.A. § 233. 


Appeal from District Court of the Unit¬ 
ed States for the Eastern District of New 
York. 

Edmund Carl Heine was convicted in 
the District Court upon an indictment m 
two counts; the first, charging the de¬ 
fendant and others (under § 88 of Title 18, 
U.S.C.A.), with a conspiracy to violate § 
233 of Title 22, U.S.C.A.; and the second, 
charging them (under § 34 of Title ^0, 
U.S.C.A.), with a conspiracy to violate § 
32 of Title 50, U.S.C.A., and he appeals. 
Affirmed in part and reversed in part. 

George Gordon Battle, of New York 
City, for appellant. 

Vine H. Smith, of Brooklyn, N. Y., for 
the appellee. 

Before L. HAND, CHASE, and 
FRANK, Circuit Judges. 

L. HAND, Circuit Judge. 

Heine was indicted with thirty-two other 
defendants, under an indictment in two 
counts. The first count (under § 88 of 
Title 18, U.S.C.A.), was for a conspiracy 
to violate § 233 of Title 22, U.S.C.A.. 
which makes it a crime not to register with 
the Secretary of State, if one is acting as 
an agent for a foreign government. The 
second count under § 34 of Title 50, U.S. 
C.A., was for a conspiracy to violate § 32 
of that title, the relevant language of which 
is set forth in the margin.* The most im¬ 
portant point raised upon this appeal, and 
the only one which we find it necessary to 
discuss, is the sufficiency of the evidence to 
sustain a verdict. We will consider the 
two counts in inverse order, for the second 
is much the more important; especially as 
the defendant has already served the term 
for which he was sentenced under the first. 
Heine was a native-born German, fifty 

^ ^“§ 32. Unlawfully disclosing informa¬ 

tion affecting national defense. Whoever, 
with intent or reason to believe that it is 
to be used to the injury of the United 
States or to the advantage of a foreign 
nation, communicates, delivers, or trans¬ 
mits, or attempts to, or aids or induces an¬ 
other to, communicate, deliver, or transmit, 
to any foreign government, or to any fac¬ 
tion or party or military or naval force 


years old at the time of the trial (Novem- ' 
her and December, 1941), who came to this 
country in June, 1914. Although he had 
had some business experience, his first job 
in the United States was as a mechanic in 
the Packard Motorcar Company in Detroit, 
where he lived with his brother. In Jan¬ 
uary, 1918, he went into the employ of the 
Ford Motor'Company, and was sent to the 
West Indies in 1919. Upon his return in 
1920, the company sent him to South 
America, where he worked in Brazil, Ar¬ 
gentine, Uruguay and other countries. He 
was naturalized in 1920, was married in 
January, 1922; and in August, 1922, re¬ 
turned to this country. Later he went to 
England, and after that to Italy, the Bal¬ 
kans, and Barcelona. He came back again 
to this country in 1925; but on January 1, 
1926, he was sent to Berlin as assistant 
manager of the Ford assembly plant, and in 
August, 1928, he became a manager of the 
business. Late in 1930 or early in 1931, he 
went to Cologne to superintend a new 
manufacturing plant which had been built 
there. In 1935 he returned to Detroit, and 
in i\lay of that year he left the Ford Com¬ 
pany for good, and took a position with the 
Chrysler Corporation, for which he worked 
in Spain, Portugal and North Africa. 

In 1938 and 1939 a German automobile 
corporation, known as the V^olkswagen- 
werke, suggested that a position might be 
open to him; hut this he was unwilliiiC, 
however, to consider, because, as he swor^. 
the American consul at Munich told him 
that he must go home, if he wished to keep 
his citizenship. W hatever the reason, h- 
did return to the United States in Ma), 
1940, with authority from the Volkswagen- 
werke to recover some deposits paid to 
local companies which they had rccci\eu 
upon contracts that the companies had 
abandoned. The Volkswagenwerkc also 
asked him to find out what he could about 
the automobile and aviation industries lO 
this country. A few weeks after his return 
he began to send back reports about tne 
aviation industry which constitute the 

nized or unrecognized by the United States, 
or to any representative, officer, agent, em¬ 
ployee, subject, or citizen thereof, either 
directly or indirectly, any document, writ¬ 
ing, code book, signal book, sketch, photo¬ 
graph, photographic negative, blue print, 
plan, map, model, note, instrumojit, apph" 
auce, or information relating to the nation^^ 
al defense, shall be punished by imprison¬ 
ment for not more than twenty years.” 
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These he continued to send until August, 
1940, and perhaps later, though not after 
December 7, 1941. At the direction of the 
Wdkswagcnwcrke he did not send tlicse 
direct, but posted them to addresses in New 
York and Lima, Peru, from which they 
were to be forwarded to Germany. The 
evidence permitted the jury to find that 
this course was surreptitiously adopted in 
order to escape detection. 

The information which Heine collected 
was from various sources: orilinary maga¬ 
zines, books and newspapers; technical 
catalogues, handbooks and journals; cor¬ 
respondence with airplane manufacturers; 
consultation with one, Aldrich, who was 
already familiar with the industry; talks 
with one or two employees in airplane fac¬ 
tories; exhibits, and talks with attendants, 
at the World’s Fair in New York in the 
summer of 1940. This material he con¬ 
densed and arranged in his reports, so as 
to disclose in compressed form the kinds 
and numbers of the planes—military and 
commercial—which were being produced 
and which it was proposed to produce; the 
location and capacity of the factories; the 
number of their employees; and everything 
else, of which he could get hold, that would 
contribute to as full a conspectus as jx^ssi- 
ble of the airplane industry. All of this 
information came from sources that were 
lawfully accessible to anyone who was will¬ 
ing to take the pains to find, sift and collate 
it; no public authorities, naval, military 
or other, had ordered, or indeed suggested, 
Plat the manufacturers of airplanes—even 
including those made for the services— 
should withhold any facts which they were 
personally willing to give out. The ques¬ 
tion which the second count raises is 
whether § 32 of Title 50, U..S.C.A. covers 
such activities as we have described. 

[1] The evidence as a whole supported 
a finding that Heine was engaged in col¬ 
lecting all available information about our 
production of airplanes, so that the Reich 
should be advised of our defense in the 
event of war. That would not however 
serve, unless § 32 would have equally con¬ 
demned wiiat lie did, if he had sent his re¬ 
ports to a friendly power in a time of un¬ 
threatened peace. This follows from the 
fact that the section covers, not only infor¬ 
mation intended to be used “to the injury 
of the United States,” but that intended to 
be used “to the advantage of a foreign 


nation. ' When the bill left the House it 
did not have the second clause; and it does 
not appear at what stage it was amended 
by adding the alternative, which greatly en¬ 
larged its scope; for while it is true that 
it is somewhat hard to imagine instances 
in which anyone would be likely to transmit 
information “relating to the national de¬ 
fense,” which would be injurious to the 
United States, and yet not advantageous to 
a foreign power, it is possible to think of 
many cases where information might be 
advantageous to another power, and yet not 
injurious to the United Slates. The section 
as enacted necessarily implies that there 
are some kinds of information ‘'relating to 
the national defense” which must not be 
gi\cn to a friendly power, not ev'cn to an 
ally, no matter how innocent, or even com¬ 
mendable, the purpose of the sender may 
be. Obviously, so drastic a repression of 
the free exchange of information it is wise 
carefully to scrutinize, lest extravagant and 
absurd consequences result. 

It seems plain that the section cannot 
cover information about all those activities 
which become tributary to “the national de¬ 
fense” in time of war; for in modern war 
there are none which do not. The amount 
of iron smelted, of steel forged, of parts 
fabricated; the number of arable acres, 
their average yield; engineering schools, 
scientific schools, medical schools, their 
staffs, their students, their curriculums, 
their laboratories; metal deposits; techni¬ 
cal publications of all kinds; such non¬ 
technical publications as disclose the pacific 
or belligerent temper of the people, or their 
discontent with the government: every 
part in sliort of the national cconomv and 
everything tending to disclose the national 
mind are important in time of war, and 
will then “relate to the national defense.” 

If the words mean that, it would be crim¬ 
inal to send to a subject of Britain or to a 
citizen of France a railway map, a list of 
merchant ships, a description of automobile 
assembly technique, an account of the latest 
discoveries in antisepsis, or in plant or 
animal breeding, or even a work upon mod¬ 
ern physics, provided only the sender had 
reason to believe that tlie information 
might reach the government, and be help¬ 
ful to it in any of its activities. Nor would 
tin's become tolerable, though we limited 
the plirase to what would be advantageous 
to those countries in their own national 
defense, because that is as all-embracing as 
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isolationism is certainly not to be imputed 
to Congress. 

[2,3] A less impossible interpretation 
would be to confine the clause to informa¬ 
tion about things adapted only for the na¬ 
tional defense, and things of ambiguous 
use which have been already collected, or 
prepared, for the supply of the armed serv¬ 
ices. The first would include airplanes, 
cannon, small arms and munitions of war, 
warships, forts, and the like: the second, 
coal, food, clothing or other supplies ac¬ 
cumulated for the army and navy. In that 
interpretation the clause would cover those 
military planes, though made by private 
companies, which Heine’s reports included. 
Even so, there might be doubt whether the 
judge’s charge to the jury should not have 
distinguished between military and com¬ 
mercial planes; but we need not consider 
that question because we think that it was 
lawful for him to include information about 
both kinds of planes. As declared in Gorin 
V. United States, 312 U.S. 19, 28, 61 S.Ct. 
429, 85 L.Ed. 488, and as the judge him¬ 
self charged, it is obviously lawful to trans¬ 
mit any information about weapons and 
munitions of war which the services had 
themselves made public; and if that be 
true, we can see no warrant for making a 
distinction between such information, and 
information which the services have never 
thought it necessary to withhold at all. 
There can, for example, be no rational dif¬ 
ference between information about a fac¬ 
tory which is turning out bombers, and to 
which the army allows access to all comers, 
and information about the same bombers, 
contained in an official report, or procured 
by a magazine through interviews with of¬ 
ficers. The services must be trusted to de¬ 
termine what information may be broad¬ 
cast without prejudice to the “national de¬ 
fense,” and their consent to its dissemina¬ 
tion is as much evidenced by what they do 
not seek to suppress, as by what they utter. 
Certainly it cannot be unlawful to spread 
such information within the United States; 
and, if so, it would be to the last degree 
fatuous to forbid its transmission to the 
citizens of a friendly foreign power. “In¬ 
formation relating to the national defense,” 
whatever else it means, cannot therefore 
include that kind of information, and so far 
as Heine’s reports contained it, they were 
not within the section. 

[4-6J There is independently reason to 
suppose that this was the meaning which 


bill was before it during the First War_ 

1917. It is true that the debates on the 
door of both Houses do not tell much, but 
at the hearings before the Judiciary Com¬ 
mittee a number of the witnesses expressed 
concern at the possible suppression of in¬ 
formation as the bill read even before its 
scope had been enlarged by the amendment. 
Possibly it was to allay these fears that 
the Committee, in reporting to the House, 
used the following words in connection 
with § 4 as it then was: “This section of 
the bill has been carefully and patiently 
considered by the Committee. The Com¬ 
mittee realizes that the section as recom¬ 
mended gives the President broad power, 
but it must be admitted by all patriotic per¬ 
sons anxious for the success of our armies 
in times like these through which we are 
now going, it is important that the Com- 
mander-in-Chief shall have authority to 
prevent the publication of national defense 
secrets which would be useful to the enemy, 
and, therefore, harmful to the United 
States.” Section 4, about which this lan¬ 
guage was used, gave the President power 
to declare a national emergency, and to 
“prohibit the publication or communication 
of * * * any information relating to 

the national defense which in his judgment 
is of such a character that it is, or might 
be, useful to the enemy.” It is most un¬ 
likely that the words in § 4 had a meaning 
different from the same words then in § 2 
of the bill, and now in § 32 of Title 50. 
At least the Judiciary Committee of the 
House sui)posed that the act was directed 
at “secrets.” It is not necessary for us to 
go so far; and in any event “secrets” is an 
equivocal word whose definition might 
prove treacherous. It is enough in the case 
at bar to hold, as we do, that whatever it 
was lawful to broadcast throughout the 
country it was lawful to send abroad; and 
that it was lawful to prepare and publish 
domestically all that Heine put in his re¬ 
ports. We do not forget that there was 
evidence that in his letters and in his talks 
he misled his correspondents as to his mo¬ 
tive in asking for information; but that is 
not relevant to the second count. What¬ 
ever the wrong done to his correspondents, 
that motive did not make the spread of in¬ 
formation criminal, which it would not 
have been criminal to spread, if he had 
got it fairly. Nor did it make a difference 
that Heine did not transmit to the Volks- 
wagenwerke the information as he got it; 
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pressed it into convenient form. The sec¬ 
tion is aimed at the substance of the pro¬ 
scribed information, not at the act of mak¬ 
ing it more readily available for use. 

Gorin v. United States, supra (312 U.S. 
19, 61 S.Ct. 429, 85 L.Ed. 488), contains 
nothing to the contrary of what we are 
holding. It is true that the court (312 
U.S. 28, 61 S.Ct. 434) there accepted 
the following definition of the phrase, 
‘‘relating to the national defense” taken 
from the prosecution’s brief: “a generic 
concept of broad connotations, referring 
to the military and naval establishments 
and the related activities of national 
preparedness.” The words, “related ac¬ 
tivities of national preparedness,” do in¬ 
deed create a penumbra of some uncertain¬ 
ty; but it cannot comprise such informa¬ 
tion as is here in question, as appears from 
what immediately preceded the language 
we have quoted: “Where there is no oc¬ 
casion for secrecy, as with reports relating 
to national defense, published by authority 
of Congress or the military departments, 
there can, of course, in all likelihood be no 
reasonable intent to give an advantage to 
a foreign government.” Obviously, this 
could not mean that it may not be to the 
advantage of a foreign government to have 
possession of such information; it can 
only mean that, when the information has 
once been made public, and has thus be¬ 
come available in one way or another to 
any foreign government, the “advantage” 
intended by the section cannot reside in 
facilitating its use by condensing and ar¬ 
ranging it. 

[7] As to the first count, in spite of the 
absence of any direct evidence showing 
the connection of the Volkswagenwerke 
with the Reich, there was ample in Heine’s 
history and conduct to support a verdict 
based upon the finding that he was acting as 
an agent for the Reich, and the jury was of 
course not bound to accept his own ex¬ 
planation. The Volkswagenwerke had 
never made airplanes; and, so far as ap¬ 
pears, they did not propose to make mili¬ 
tary planes anyway. Why should they 
wish accounts of the industry in this coun¬ 
try as complete as possible? What good 
Would it do them to learn the amount of 
oiir production, all of which at the time 
Was for our own use? Moreover, although 
h is true that in the summer of 1940, war 
Was not imminent, everyone knew that it 


was not impossible. France had fallen; 
Russia was apparently neutral, and had 
overrun part of Poland in conjunction with 
Germany; Britain stood alone, with every 
prospect of herself going down. We were 
already embarked upon our belated jmepa- 
ration, and that could be directed only 
against the Reich. If a jury was not per¬ 
mitted in such a setting to infer that the 
collection and transmission of such infor¬ 
mation by such means as Heine employed, 
was for the Reich, and not for the Volks¬ 
wagenwerke, there is an end to circum¬ 
stantial proof. Nobody but a simpleton 
could fail to detect the hall-marks of the 
principal in whose interest the whole web 
of chicane and evasion had been woven. 

Conviction on the first count affirmed. 

Conviction on the second count reversed. 



BOWLES, Price Administrator, v. SKAGGS. 

No. 10018. 

Circuit Court of Appeals, Sixth Circuit. 

Nov. 12, 1945. 

I. War 

Where District Court declined to re¬ 
quire administrator of deceased’s estate to 
refund to purchaser the amount of over¬ 
charge exacted in sale of a used refrigera¬ 
tor, supplementary order of Price Adminis¬ 
trator, issued subsequent to the sale, ex¬ 
cepting from price regulations sales made 
under court order by judicial officer, did 
not control the appeal from denial of the 
mandatory order, or relieve administrator 
of the estate from the application of any 
remedy permissible for such violation. 
Emergency Price Control Act of 1942, §§ 
4, 205(a, e), 50 U.S.C.A.Appendix § 904, 
925(a, e). 

2. Equity €=^423 

Equity courts have the power to mould 
their remedies to the needs of particular 
situations. 

3. Injunction €= 54 , 5, 194 

Although injunctions are most com¬ 
monly prohibitory and operate in futuro, 
equity courts may, when equitable consid¬ 
erations have required the restoration of a 




more erroneous since the making of the 
motion by plaintiff compelled defendant 
to examine plaintiff's affidavit requesting 
disqualification in order to ascertain 
whether it was sufficient as a matter of 
law « In denying the application defend¬ 
ant had the right, if not the duty, to set 
forth his reasons for the denial. Juris¬ 
diction being clear on the face of the 
complaint, the defense of immunity is 
valid.’^ 

[7] Even if plaintiff be correct and 
defendant lacked jurisdiction over the 
subject-matter when he made the chal¬ 
lenged statement, plaintiff w^ould still find 
himself between Scylla and Charybdis, 
since defendant would be acting individu¬ 
ally and not within the scope of his 
duties. Under this hypothesis defendant 
w^ould no longer be acting in a govern¬ 
mental capacity and hence his individual 
conduct w'ould not constitute a violation 
of the Fifth Amendment. This was 
demonstrated in the case of Bell v. Hood, 
D.C.Cal.1947, 71 F.Supp. 813, upon re¬ 
mand from the Supreme Court where re¬ 
covery w^as sought against certain Fed¬ 
eral Bureau of Investigation agents for 
invasion of plaintiff's constitutional 
rights. In denying recovery, Judge 
Mathes said (at page 817): 

defendants are 
sought to be held as individuals, not 
as federal officers. But inasmuch as 
the prohibitions of the Fourth and 
Fifth Amendments do not apply to 
individual conduct, the Amendments 
themselves, when violated, cannot be 

5. Complaint, paragraph 7. 

6. Eisler v. United States, 1948, 83 U.S. 
App.D.C. 315, 170 F.2d 273; United 
States V. Lattimore, D.C.D.C.1954, 125 
F.Supp. 295; Green v. Murphy, 3 Cir., 
1958, 259 F.2d 591. 

7. Similarly, the oral statement of defend¬ 
ant that he believed that the Court of 
Appeals had rebuked plaintiff was made 
after plaintiff rose in open court and ad¬ 
vanced a construction of that opinion 
which was regarded as improper. There 
is no authority which requires a judge 


against individuals." 

The defense of judicial immunity^ 
clear and no federally protected 
having been invaded, the motion 
miss the complaint must be granted.''^ 
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UNITED STATES of America» W 
Plaintiff, 


V. 




Igor Y. MELEKH, also known as IVlir 
Stephens and also known as “Gipsy* 
and Willie Ilirsch, also known as 1^% 
Gilmore, Defendants. . 

No. 60 Cr. 529. 

United States District Court 
N. D. Illinois, E. D. , 
March 20, 1961. 

Prosecution foi: conspiracy to obtu 
defense information and to induce i 
United States citizen to act illegally as • 
foreign agent and for other offenses. Oa 
designated motions by the defendactl 
the District Court, Robson, J., held, intff 
alia, that a count of the indictment chaffs 
ing, in the language of the statute, coa^ 
spiracy to obtain defense inforniatktf 
was not fatally defective for failure ts 

to remain mute when, in his view,, 
improper interpretation of a legal 
ion is made on oral argument. That 
statement was irrelevant to the mcrittf'^-. 
the .motion is immaterial (see Karelas 
Baldwin, 1932, 237 App.Div. 265, 

N.Y.S. 518) and is not the equivikStfe/J 
to the absence of jurisdiction 
statement. If this were not so/ 
statement made by a court by way 
obiter dictum would be outside the 
of privilege and would result in the evili W 
which the rule of Bradley v. Piflb|^j" 
supra, intended to prevent. 





. irnarded or secret. 

Order in accordance with opinion. 
See, also, 190 F.Supp. 67. 

I Conspiracy 0=^43(6) 

It is not necessary to allege w’ith 
•cvhnical precision all elements essential 
commission of offense wffiich is object 
of conspiracy or to state such object with 
:ail which would be required in indict- 
--•nt for committing substantive offense. 
> U.S.C.A. § 371. 

i. Indictment and Information C=5iio(iO) 
Count of indictment charging, in 
-.nguage of statute, conspiracy to violate 
itatute to obtain defense information was 
:ot fatally defective for failure to allege 
•.-at information concerned was guarded 
cr secret but count was sufficient. 18 
L'.S.C.A. §§ 371, 793. 

S. Inlcrnalional Law <^10.24: 

There is no inconsistency betw^een 
fatute making it criminal offense for 
..'ie to act as agent of foreign government 
..ithout prior notification of Secretary of 
.^‘.ate and statute making it criminal of¬ 
fense for a person becoming agent of for¬ 
eign principal to fail to register with 
Attorney General. 18 U.S.C.A. § 951; 
J^creign Agents Registration Act of 1938, 
1-11, 2(a), 22 U.S.C.A. §§ 611-621, 
**12fa). 

I- International Law ^=^10.24 

Statute requiring agent of foreign 
rrincipal to register within 10 days after 
looming such agent means not later than 
*0 days after becoming such agent and 
^®IX)ses no prohibition against earlier 
‘'"l^gistration. Foreign Agents Registra¬ 
tion Act of 1938, § 2, 22 U.S.C.A. § 612. 

'** Constitutional Law" 0=^42 

One able to make timely registration 
^ilh noncriminal consequences but fail- 
to make required registration at any 
inie is in no position to challenge con- 
pilntionality of registration statute. 

oreign Agents Registration Act of 1938, 

! 2, 22 U.S.C.A. § 612; 18 U.S.C.A. § 

091 


Statute requiring prior notification 
to Secretary of State before acting as 
agent for foreign government contem¬ 
plates no future criminal activity and is 
not unconstitutional because incidentally 
it might be applicable to one about to be 
criminally engaged. 18 U.S.C.A. § 591. 

7. International Law €=^10.46 

Statute exempting United Nations 
employees from requirements of registra¬ 
tion as foreign agents does not render a 
United Nations employee immune from 
prosecution for conspiring with and aid¬ 
ing persons not exempt who violate regis¬ 
tration provisions. International Organ¬ 
izations Immunities Act, § 7(a), 22 U.S. 
C.A. § 288d(a). 

8. Criminal Law C=^.59(5) 

One can be guilty as aider and abet¬ 
tor though incapable of committing prin¬ 
cipal crime. 

9. Conspiracy 0=343(6) 

Count of indictment charging that 
defendants conspired to induce United 
States citizen to act as agent of foreign 
government without prior notification of 
Secretary of State adequately alleged 
that citizen concerned knew of his role 
as foreign agent. 18 U.S.C.A. §§ 371, 
951. 

10. Criminal Law C=5ii3 

Proper venue for prosecution for 
conspiring to induce citizen to act as 
foreigi) agent without prior notification 
of Secretary of State and aiding and 
abetting him was in district where con¬ 
spiracy and aiding and abetting were al¬ 
leged to have occurred rather than in 
District of Columbia where any registra¬ 
tion would take place. 18 U.S.C.A. §§ 
371, 951. 

11. Indictment and Information C=312I(2) 

Defendants' motions for bill of par- 
ticulars filed in prosecution for conspira¬ 
cy to obtain defense information, con¬ 
spiracy to induce United States citizen to 
act as foreign agent and for other stated 
offenses would be denied to the extent 
that they requested minutiae of evidence 
but would be granted to the extent that 



















States citizen. 18 U.S.C.A. §§ 2, 371, 
791 et seq., 793, 951. 

12. Indictment and Information 

C=>81(5), 139 

Pre-trial motion, in conspiracy pros¬ 
ecution, to have defendants' asserted ali¬ 
ases stricken from caption and body of 
indictment on theory that they would 
put defendants in opprobrious light was 
premature but if government proved that 
aliases were integral part of conspiracy, 
defendants had no just cause for com¬ 
plaint. 18 U.S.C.A. § 371. 

13. Criminal Law <^627 

Defendant charged with conspiracy 
to obtain defense information and to in¬ 
duce a United States citizen to act il¬ 
legally as a foreign agent and acting il¬ 
legally as a foreign agent made insuf¬ 
ficient showing to warrant disclosure of 
grand jury minutes. 18 U.S.C.A. §§ 2, 
371, 791 et seq., 793, 951. 

14. Courts 0=^518 

Soviet citizen employed by United 
Nations as chief of its Russian language 
section, traveling on diplomatic passport, 
but not accredited to United States or ac¬ 
cepted by it was not a '‘public minister" 
within meaning of constitutional and 
statutory provisions placing exclusive ju¬ 
risdiction of causes concerning such in 
the United States Supreme Court. 28 
U.S.C.A. § 1251; U.S.C.A.Const. art. 3, 
§ 2, cl. 2. 

See publication Words and Phrases, 
for other judicial constructions and defi¬ 
nitions of “Public Minister”. 

15. Courts <>=>518 

"Public minister" as used in consti¬ 
tutional and statutory provisions placing 
exclusive jurisdiction of causes concern¬ 
ing such in United States Supreme Court 
has inherent within it the thought of 
representation. 28 U.S.C.A. § 1251; U. 

S.C.A.Const, art. 3, § 2, cl. 2. 

16. International Law C=>10.46 

United Nations Charter provision 
granting United Nations officials privi¬ 
leges and immunities necessary for inde¬ 
pendent exercise of their functions in 



- --C-- 

only functional immunity and 
clothe United Nations employee 
munity from prosecution for cons^- 
to obtain defense information, 
induce a United States citizen to^ ^ 
legally as a foreign agent. IR TTe^®’ 
§§ 2. 371, 791 et seq., 793, 951. 
quarters Agreement of the United 
tions. 5 11, 61 Slat. 758; 
and Nationality Act, § 101(a) ( 15 \ (o 
U.S.C.A. § 1101(a) (15) (C); Uj 
Const, art. 2, § 3. 

17. Indictment and Information 
Indictment is not subject to 
of variance where it is disclosed by 4^ 
dence that grand jury knew name of 
conspirator but failed to state it^- 


Robert Tieken, U. S. Atty., Chh 
Ill., Harold Ungar, Washington, D 
for the United States. 

Donald Page Moore, Chicago, Ill., 
ward Bennett Williams, Washington 
C., for defendant Melekh. 

Pearl M. Hart, Chicago, Ill., 
fendant Hirsch. 


ROBSON, District Judge. 


Each of the defendants has filed 
al motions attacking the validity of 
indictment, the jurisdiction of the 
and for discovery. The indictment, it — 
three counts, alleges in Count One, 
conspiracy by defendants Melekh aaS 
Hirsch with one Doronkin, to violated 
U.S.C. § 793(a), (b), and (c), to obtahfc:^ 
information respecting the national 4^^ 
fense, particularly referring to militiif 
installations in Chicago and Cook 
ty, including aerial photographs, 
the intent that the material be transflnt;^ 
ted to a foreign Government, the 
of Soviet Socialist Republics (hereinafb 
termed U.S.S.R.) for its advantage," 
violation of 18 U.S.C. Chap. 37. 

It is also charged that they 
part of the conspiracy induce a Unitet 
States citizen to procure the infoi®^ 
tion; that Melekh would superviseJ 





% information, and w^ould activate 
lor the doing of the w^ork; that 
use the names of Peter Stephens 
Kd the pseudonym, Gipsy; and that he 
^^uld devise a clandestine method of ar- 
^%ing meetings with persons to whom 
♦^'had given assignments. 

“ Yhe indictment then recites thirteen 
^ .rt acts in furtherance of the conspira- 
which acts consisted of Hirsch's al- 
. meeting with an individual in Chi- 
on or about July, 1958, also on or 
October 24, 1958; and on or about 
(Vtober 25, 1958, Hirsch met with Me- 
in Chicago, and on the same day and 
the same place, Hirsch while using the 
^:iie of John Gilmore introduced Melekh 
j,. “Peter" to an individual, and on or 
j-.out the next day Melekh wrote the 
rames "Peter Stephens" and "Gipsy" on 
s piece of paper in Chicago and gave an 
^dividual ten $20 bills. Another overt 
a:: alleges a meeting by Melekh on or 
i'vvat November 22, 1958, with a person 
Newark, New Jersey, and on the same 
day. Doronkin went to the Pennsylvania 
?.jiIroad Station in Newark; that on or 
irout November 23, 1958, Melekh, in 
NVw York City, gave a person ten $20 
tills; and on the same day Doronkin 
to the vicinity of a certain sub- 
station in Brooklyn; that on or 
ibout January 17, 1959, Melekh met an 
Individual at Flushing, New York, and 
iixepted a map and photograph from him 
gave him $500, all in violation of 18 
v^S.C. § 793. 

Count Two charges the same defend- 
with conspiracy from in about June, 
to the date of the indictment, to 
folate 18 U.S.C. § 951, to induce a Unit- 
^^States citizen to act as agent of the 
^ •''-.S.R., without prior notification to 
Secretary of State and without his 
a diplomatic official, for which the 
^g^nt was to receive valuable considera- 
for procuring information for the 
^ S.S.R. It of the conspiracy 

fictitious names to conceal the con- 
^^racy. The overt acts of the first count 
incorporated by reference, which 


U.S.C. § 371. " 

Count Three charges that in October, 
1958, in Chicago, Hirsch acted as an 
agent of the U.S.S.R. without prior noti¬ 
fication to the Secretary of State, and 
at the request of the U.S.S.R. participat¬ 
ed in a meeting between a United States 
citizen and a representative of the U.S. 
S.R. to induce the said citizen to collect 
information for the U.S.S.R., in violation 
of 18 U.S.C. § 951, and that Melekh aided 
in the commission of the above offense 
in violation of 18 U.S.C. §§ 2 and 951. 

The motions of defendant Melekh 
which are here considered and deter¬ 
mined are: 

1. Motion to dismiss Count One of the 
indictment for failure to state facts suf¬ 
ficient to constitute an offense against 
the United States. 

2. Motion to dismiss Counts Two and 
Three for failure to charge an offense 
against the United States. 

3. Motion for bill of particulars. 

4. Motion to strike overt acts 8 and 
10 from Count Two of the indictment. 

5. Motion to strike improper matter 
from the caption and body of the indict¬ 
ment. 

6. Motion to dismiss on the ground 
the proceeding is within the exclusive 
jurisdiction of the United States Su¬ 
preme Court. 

7. Motion to dismiss indictment on 
the ground Melekh is entitled to im¬ 
munity under the provisions of the Unit¬ 
ed Nations Charter and principles of in¬ 
ternational law. 

The motions of defendant Hirsch here 
considered and determined are: 

1. Motion to dismiss Count One for 
failure to state a crime under 18 U.S.C. 
§ 793. 

2. Motion to dismiss Counts Two and 
Three on the ground that venue of such 
charges is improperly laid in the district 
of this Court, and for failure to charge 
an offense against the United States. 

3. Motion for bill of particulars. 
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4 Motion to strike overt acts 8 and 
10 from Count Two of the indictment. 

5. Motion to examine minutes of 
Grand Jury to establish failure of evi¬ 
dence as to guarded nature of informa¬ 
tion and upon such finding to dismiss in- 
dictment. 

Motions of Melekh and Hirsch to dis¬ 
miss Count One. Both defendants assert 
the first count of the indictment is fatal¬ 
ly defective in that it fails to allege that 
the information which the conspiracy 
concerned was “guarded” or secret in¬ 
formation, which element the decisions 
hold to be essential to the existence of a 
crime. In other words, there is no crime 
where the conspiracy concerned the gath¬ 
ering of information readily available to 
all who took the trouble to seek it out 
and collate it. Defendants contend that 
the omission is one that cannot be cured 
by discovery or bill of particulars (Babb 
v. United States, 5 Cir., 1955, 218 F.2d 
538; Lowenburg v. United States, 10 
Cir., 194G, 156 F.2d 22); nor can it be 
inferred from any of the other allega¬ 
tions in the indictment. 

Count One follows the language of the 
act which defendants concede is ordi¬ 
narily a sufficient basis for the phrasing 
of an indictment. They point out, how¬ 
ever, that in Gorin v. United States, 1941, 
312 U.S. 19, at page 28, 61 S.Ct. 429, at 
page 434, 85 L.Ed. 488, the Court said; 

“Where there is no occasion for 
secrecy, as with reports relating to 
national defense, published by au¬ 
thority of Congress or the military 
departments, there can, of course, in 
all likelihood be no reasonable intent 
to give an advantage to a foreign 
government.” 

And in United States v. Heine, 2 Cir., 
1945, 151 F.2d 813, it was held lawful 
to transmit any information about weap¬ 
ons and munitions which the services 
themselves made public, as well as infor¬ 
mation which the services themselves 
never thought it necessary to withhold. 
Robertson v. United States, 6 Cir., 1948, 
168 F.2d 294, is cited for its holding that 
where a statute implies an essential in- 
—nf the offense, it must be al¬ 


leged. And United States v. Carll, 

105 U.S. 611, 612, 26 L.Ed. 1135, requii^.^' 
the indictment to allege all the facts ani * 
elements necessary to bring the case 
within the statute. 

Neither the Gorin nor the Heine case 
concerned a direct attack on the suf¬ 
ficiency of an indictment for lack of aa 
allegation of the secret character of the 
information purloined. , > 4 , 

[1] The Court is of the opinion that 
inasmuch as the crime charged in Count 
One is conspiracy, the allegations of the 
indictment are sufficient against a mo¬ 
tion to dismiss. The rule as to the suf¬ 
ficiency of the pleadings of the substan¬ 
tive offense which is the object of the 
conspiracy was clearly set out in Wong 
Tai V. United States, 1927, 273 U.S. 77, 
81, 47 S.Ct. 300, 301, 71 L.Ed. 545, where 
the Supreme Court said: 

“It is well settled that in an in- 
dictment for conspiring to commit ^ 
an offense—in which the con.spiracy 
is the gist of the crime—if is not 
necessary to allege with technic^ ... 
precision all the elements essential 
to the commission of the offense^ 
which is the object of thej^onspiracy ^ 
* * * or to state such object with 
the detail which would be required ^ 
in an indictment for committing the 
substantive offense * * *. 

charging such a conspiracy ‘certain- ^ 
ty to a common intent, sufficient 
identify the offense which the de-,;^ 
fendants conspired to commit, is 


(Italics sup- 


.<‘1^ 


that is necessary/ 
plied.) 

Immediately theretofore in describi«| 
the indictment there being consider^i 
the Court had said: 

“It charged the defendant, with 5 ^ 
definiteness and certainty and rea-| 
sonable particularity as to time ana 
place, with conspiring with a named.^ 
person and others to commit certain^ 
specified offenses in violation of the 
Opium Act; and further charged4 
him, in like manner with doing vari-g 
ous specified acts to effect the object 
of the conspiracy." 



J^eccntly the Second Circuit Court ot 
Appeals in United States v. Switzer, 2 
Cir., 1958, 252 F.2d 139, similarly held 
n a case involvinj? an indictment for 
conspiracy to transfer a bankrupt's prop- 
^i-ty illegally, that the indictment need 
j^ot describe the substantive crime with 
the particularity of an indictment for 
that offense. 

In United States v. Rosenberg, 2 Cir., 
1952, 195 F.2d 583, at page 591, which 
involved an offense similar to the instant 
one, it was stated: 

‘‘The defendants now assert that 
the indictment, which followed the 
language of the statute, was fatally 
defective since it did not allege that 
the matter there described was not 
public. But the statutory language 
necessarily imported its correct ju¬ 
dicial interpretation. Consequently 
the indictment was sufficient under 
Rule 7(c) of the Federal Rules of 
Criminal Procedure * * 

[2] The instant Count One of the in¬ 
dictment more than meets the requisites 
outlined in the Wong Tai case, supra. 
The time, place, participants, and overt 
acts delineated, define the alleged con¬ 
spiracy with sufficient specificity. 

The respective motions of defendants 
Hirsch and Melekh to dismiss Count One 
are denied. 

Motions of Melekh and Hirsch to Dis^ 
miss Counts Two and Three of the In¬ 
dictment, Both defendants Melekh and 
Hirsch move to dismiss Counts Two and 
Three of the indictment for failure to 
state an offense against the United 
States, and Hirsch additionally moves for 
its dismissal on the ground of improper 
venue. Melekh later joined in this aspect 
of the motion. 

Counts Two and Three charge a viola¬ 
tion by conspiracy between the defend¬ 
ants to induce, or to aid and abet, in the 
inducement of a United States citizen to 
act as an agent of the U.S.S.R. without 
prior notification to the Secretary of 
State, in violation of 18 U.S.C. § 951. By 
a tortured logic, defendants contend that 
, the counts cannot stand if said Section 


uoi vvtfit: nut wv/ 

to be induced. They reason that § 951 
is not applicable to such person because 
§ 951 is in conflict with the Foreign 
Agents Registration Act of 1938, 22 
U.S.C.A. §§ 611-621, and therefore was 
superseded by it, except as to those per¬ 
sons not within the purview of the later 
act. They contend that if this construc¬ 
tion were not adopted a person complying 
with the Foreign Agents Registration 
Act would ipso facto be violating § 951. 

[3] The Court finds no inconsistency 
between 18 U.S.C. § 951, making it a 
criminal offense punishable by not more 
than $ 5,000 and/or ten years, for one to 
act as an agent of a foreign government 
without prior notification to the Secre¬ 
tary of State, and 22 U.S.C.A. § 612(a) 
which requires every person who becomes 
an agent of a foreign principal to register 
with the Attorney General within ten 
days after becoming such agent, and 
prescribes a $ 10,000 and/or five-year pen¬ 
alty. The one could be for the purpose 
of clarification of diplomatic ramifica¬ 
tions and the other for security measures. 
The registering officials are different; 
the times are different. Nor is the dif¬ 
ference in prescribed time for registra¬ 
tion necessarily incompatible. Further¬ 
more, as is pointed out by the Govern¬ 
ment, Section 13 of the Foreign Agents 
Registration Act provided that 

“This Act is in addition to and not 

in substitution for any other exist- 
• ing statute." 22 U.S.C.A. p. 234. 
Finally, because of the later date of en¬ 
actment of the Criminal Code, Section 
951 of Title 18 was in fact enacted later 
than 22 U.S.C.A. § 612. 

Contention is further made that the 
requirement of registration is in viola¬ 
tion of the constitutional privilege 
against self-incrimination, in that § 612, 
Title 22, at least requires registration 
within ten days after becoming a foreign 
agent. 

It is intimated in United States v. 
Kahriger, 1953, 345 U.S. 22, at page 32, 
73 S.Ct. 510, at page 615, 97 L.Ed. 754, 
that one failing to take the action re- 
























quired has no standing to raise the con¬ 
tention of unconstitutionality of the stat¬ 
ute assailed. The Court said: 

“ Tf the form of return provided 
called for answers that the defend¬ 
ant was privileged from making he 
could have raised the objection in the 
return, but could not on that account 
refuse to make any return at all.' 
[United States v. Sullivan] 274 U.S. 
[259] at page 263 [47 S.Ct. 607, 71 
L.Ed. 1037]." 

The Court goes on, additionally, to point 
out that in any event the statutory re¬ 
quirement of registration—in that case 
of persons engaged in the occupation of 
accepting wagers—was not unconstitu¬ 
tional, because the statute concerned fu¬ 
ture acts, and the constitutional protec¬ 
tion covered only past deeds. It said 
(345 U.S. at page 32, 73 S.Ct. at page 
515): 

‘'Assuming that respondent can 
raise the self-incrimination issue, 
that privilege has relation only to 
past acts, not to future acts that may 
or may not be committed. 8 Wig- 
more (3d ed., 1940) § 2259(c). 

* * * Under the registration pro¬ 
visions of the wagering tax, appellee 
is not compelled to confess to acts 
already committed, he is merely in¬ 
formed by the statute that in order 
to engage in the business of wager¬ 
ing in the future he must fulfill cer¬ 
tain conditions." 

[4, 5] As the Court reads the statute, 
22 U.S.C.A. § 612 requiring an agent of 
a foreign principal to register within 
ten days after becoming such agent, it 
means not later than ten days after be¬ 
coming such agent—there is no prohibi¬ 
tion against an earlier registration. One 
able to make a timely registration with 
noncriminal consequences but failing to 
make any registration at any time is 
hardly in a position to challenge the con¬ 
stitutionality of the statute. Further¬ 
more, the occupations governed by the 
registration statute in this case, § 591, 
Title 18, could generally be deemed far 
more innocuous in character than that of 


the occupation of accepting wagers ^ 
which was being considered and held vaK 
id in the Kahriger case, supra. 

[6] As the Government points out,^ 
Counts Two and Three do not charge a>- 
conspiracy to commit espionage or any 
crime other than violation of the regis^ 
tration requirement. We have therefore 
a situation where a statute requires reg-^ '" 
istration although no future crirpinal ac¬ 
tivity is anticipated. Such a statute is 
not unconstitutional because incidentally 
it might be applicable to one about to be 
criminally engaged. The case of Com¬ 
munist Party of United States of Ameri- 
ca V. Subversive Activities Control 
Board, 1954, 96 U.S.App.D.C. 66, 223 F. 

2d 531, is supportive of this conclusion. 


[7, 8] Defendant Melekh individually 
contends that Counts Two and Three 
should be dismissed as to him because 
as an employee of the United Nations 
(hereinafter termed U. N.) he is grant¬ 
ed specific exemption under the statute, 
22 U.S.C.A. § 288d(a), and that while the 
indictment in those counts does not 
charge Melekh personally with failure to 
register, they achieve the same end by 
charging him respectively witl\ conspir¬ 
ing and aiding. As the Court under¬ 
stands the intent of this act it is to grant 
a personal exemption to such person as 
to his own liability for registration. 
There is no reason to suppose that carte 
blanche privileges were thereby to be ac¬ 
corded the immune person's activities in 
respect to third parties not so immune. 
Such activities could hardly be construed 
to fall within the “immunities of a gov¬ 
ernmental nature" which defendant con¬ 
tends follow^s from the Committee Re¬ 
port on the Act (1945 U.S.Code Con^. 
Service, p. 946). Furthermore, one can 
be guilty as an aider and abettor, though 
himself incapable of committing the prin-^ 
cipal crime (Haggerty v. United Statei^ 
7 Cir., 1925, 5 F.2d 224). - ‘4 

[9] While conceding that a charge of 
conspiracy need not state the substantive 
criminal object of the conspiracy with 
detail, the defendants staunchly maintain 
that Count Two must fail because ndfi 









Hniinal object of the conspiracy is ai- 
^ rjed. They contend it is not stated that 
he United States citizen who was the 
Lntei' of the conspiracy is not alleged 
have knovm that he was acting as an 
!.%nt for a foreign government, and 
therefore without such knowledge cannot 
he an agent. 

The discussion upon the first motion 
concerning the phraseology of an indict- 
r.’.ent for conspiracy is equally applicable 
•0 this contention. A reading of Count 
Xwo would make it quite clear that the 
rierson who was the subject-matter of the 
conspiracy was fully cognizant of his role 
as" an agent for a foreign government. 

[10] Defendants further contend 
thnt Counts Two and Three do not prop¬ 
erly lie in the Northern District of Illi¬ 
nois inasmuch as the statutory duty of 
registration which defendants are alleged 
to have violated was fulfillable only by 
registration with the Secretary of State 
in Washington, D. C. Again, defendants 
h.nve glossed over the precise charges of 
the indictment, i. e., conspiracy, and aid¬ 
ing and abetting another to violate the 
statutory duty of registering. The al¬ 
leged criminal conspiring, and aiding and 
abetting, are stated in the said counts to 
have occurred in the Northern District 
of Illinois and are therefore cognizable 
in this district. As Judge Duffy long 
ago said in United States v. Buerk, D.C. 
1941, 38 F.Supp. 409, at page 411, 

“The proper venue to try a vio¬ 
lator * * * would be in the dis¬ 

trict where he acted as agent with¬ 
out having given prior notification 
to the Secretary of State.” 

The case of Travis v. United States, 364 
U.S. 631, 81 S.Ct. 358, 5 L.Ed.2d 340, 
is fully supportive of this court’s venue 
in this cause. The cases are legion that 
jurisdiction or venue of the crime of con¬ 
spiracy is proper in the district where 
the conspiracy was formed or an overt 
act performed. Annotation to 18 U.S.C. 
§ 371, notes 275, 276. 

The motions of Melekh and Hirsch to 
dismiss Counts Two and Three for fail¬ 
les T? Rimn —aS 


ure lo siaie an onenoc .~— 

ue are denied. 

[11] Motions of Melekh and Hirsch 
for a Bill of Particulars. Each of the 
defendants, Melekh and Hirsch, has filed 
a voluminous, detailed request for a bill 
of particulars. Their examination indi¬ 
cates that except in one respect, later 
discussed, the defendants have miscon¬ 
ceived the function of a bill of particulars 
and are attempting to extract, not the de¬ 
tails of the charge against them but the 
minutiae of evidence as well. A reading 
of the indictment, summarized above, 
shows that on the whole the defendants 
have been apprised in far greater detail 
than Rule 7(c) of the Federal Rules of 
Criminal Procedure, 18 U.S.C., demands. 
That Rule states the indictment “shall be 
a plain, concise and definite written state¬ 
ment of the essential facts constituting 
the offense charged.” 

It has been said that “The office of a 
bill of particulars is to inform the ac¬ 
cused of the nature of the chaige with 
sufficient precision to enable him to pre¬ 
pare for trial, to prevent surprise or to 
plead his acquittal or conviction in bar 
of another prosecution for the same of¬ 
fense.” Cyclopedia of Federal Proce¬ 
dure, § 42.198. The same authority 
points out however that “it is not the 
function of the bill of particulai s to force 
the government to reveal its evidence in 
advance of the trial.” Ibid. 

The languag^ of the Supreme Court in 
the Wong Tai case, 273 U.S. 77, at page 
82, 47 S.Ct. 300, at page 302, 71 L.Ed. 
545, seems to the Court particularly ap¬ 
plicable in the instant case. It was said; 

“The defendant also made a mo¬ 
tion, * * * for a detailed bill of 

particulars, setting forth with par¬ 
ticularity the specific facts in refer¬ 
ence to the several overt acts alleged 
in the indictment, with various speci¬ 
fications as to times, places, names of 
persons, quantities, prices, contain¬ 
ers, buildings, agencies, instrumen¬ 
talities, etc., and the manner in 
which and the specific circumstances 
under which they were committed. 
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This motion—which in effect sought 
a complete discovery of the Govern¬ 
ment's case in reference to the overt 
acts—was denied on the ground that 
the indictment was sufficiently defi¬ 
nite in view of the unknown matters 
involved and the motion called ‘for 
too much details of evidence.' 

“The application for the bill of 
particulars was one addressed to the 
sound discretion of the court, and, 
there being no abuse of this discre¬ 
tion, its action thereon should not be 
disturbed * * 

The motion of Hirsch seeks to know: 
the kind and nature of documents as to 
which he is alleged to have conspired; 
which forts, batteries, etc., the conspiracy 
was to get material about and whether 
such material was obtainable from a 
legally accessible source; which defend¬ 
ants are alleged to have conspired to in¬ 
duce the citizen to procure the material; 
what the inducement was, whether it was 
given, by whom, and where; the name of 
the citizen sought to be induced; the 
names of those activated to procure infor¬ 
mation ; the information sought; the 
acts of defendants done to activate the 
individuals; the names of the individu¬ 
als referred to in the overt acts; wheth¬ 
er they are the same; which overt acts 
are claimed to have been known to de¬ 
fendant Hirsch; the aid which the de¬ 
fendants conspired to give the citizen to 
act as agent of the U.S.S.R.; what aid 
was actually given; what abetment was 
conspired to be given or was actually 
given, and to whom, where, and by 
whom; what counsel was conspired to 
have been given a citizen to act as agent 
of U.S.S.R., and what counsel was actu¬ 
ally given, and where, when and by which 
defendant; what inducement was con¬ 
spired to have been given a citizen to act 
as an agent of the U.S.S.R., and what if 
any was actually given, where, when and 
by which defendant; what procurement 
was conspired to be given a citizen to 
act as an agent of the U.S.S.R., or was 
actually given, where, when and by which 
defendant; what means were used to con¬ 
ceal the existence of the conspiracy; 



what aid was given by Melekh to Hirs<4 
to commit the crime, and when and whei^ W 
it was given; what abetment Meleki'^^ 
gave Hirsch, and when and where it 
given; what counsel Melekh gave Hirsck 
and when and where it was given; what 
command Melekh gave Hirsch to commit 
the crime, and when and where it was 
given; what inducement Melekh gave 
Hirsch, and when and where^ it was giv* 
en, and similarly as to what procurement - 
Melekh gave to Hirsch. ^ 

Defendant Melekh moves by his bill of “ 
particulars to ascertain inter alia wheth¬ 
er the conspiracy consisted of any gpe- 
cific agreement, and the time, place and ' 
circumstances of the making of each such ' 
agreement, and the name and address of 
each party thereto or present at its mak- 
ing; w'hat specified military installations - 
are referred to both within and without 
Chicago; whether the information was 
restricted by virtue of a law, regulation 
or order, and if so which such ruling; - 
what information relating to the national 
defense is referred to; wiiat supervision 
it is claimed Melekh gave; who were the - 
“certain" co-conspirators; what acts con¬ 
stituted the activating by defendants as 
stated by Paragraph 5, tount One; 
w'here, when, and in what circumstances 
and connections and for w’hat purposes 
Melekh used the pseudonym; what w^ere 
the specific assignments referred to in 
the indictment and the exact dates and 
places of overt acts; to whom did Hirsch ‘ ; 
identify himself as John Gilmore; the 
description of slip of paper on which 
Melekh is claimed to have written, and 
for what purpose; similarly, the purpose/,.^ 
for which Melekh gave money as stated’||{^^ 
in certain overt acts, and the purpose for-;:|g:; 
which co-conspirator Doronkin did the;^^%^^ 
acts referred to; clarification of the term^ 
“the vicinity of"; the physical descrip^^^: 
tion and subject matter of the map and "gl 
photographs; the manner in which the 
defendant aided, induced, etc., the act^^ 
alleged; whether the citizen knew or was 
to know he was acting as an agent of the 
U.S.S.R.; what other valuable considera¬ 
tions were to be received by the alleged 
citizen; whether the said citizen waS 





vinply to transmit the information to 
h U.S.S.K.; specification as to whom 
llelekh was to use fictitious names; what 
ther means were to be used for conceal- 
>nt of the conspiracy: what agents of 
Xe U.S.S.R. requested Hirsch to commit 
!he stated acts, and the time, place and 
Leans thereof; and what manner Melekh 
aided, abetted, etc., the offense by Hirsch. 

Bearing in mind the overall detailed 
statement of the alleged offenses in the 
Ldictment and the function of a bill of 
particulars, the Court concludes that ex¬ 
cept in one respect, the indictment meets 
^he requirements of advising the defend¬ 
ants of the charge they are to meet, the 
locales, the times, and the objects of the 
conspiracy. The Court is of the opinion 
that the further details which the de¬ 
fendants seek are as to matters purely 
evidentiary in character, and are an un¬ 
warranted attempt to ascertain the com¬ 
plete case of the Government in advance 
and further to limit the scope of the evi¬ 
dence the Government may adduce on the 
trial. Rubio v. United States, 9 Cir., 
1927 22 F.2d 766; United States v. Ro- 
senbL-g, D.C.S.D.N.Y.1950, 10 F.R.D. 
521; Wainer v. United States, 7 Cir., 
1936, 82 F.2d 305; United States v. 
Greater Kansas City Retail Coal M. 
Ass’n, D.C.W.D.Mo.1949, 85 F.Supp. 503; 
United States v. Malinsky, D.C.S.D.N.Y. 
1956, 19 F.R.D. 426; United States v. 
Ansani, 7 Cir., 1957, 240 F.2d 216; Land 
v. United States, 4 Cir., 1949, 177 F.2d 
346; United States v. Chapman, 7 Cir., 
1948, 168 F.2d 997. 

In respect to the one exception, i. e., 
discovery of the name of the citizen of 
the United States” and the “individuals” 
or “individual” referred to in the indict¬ 
ment as being the alleged tool to effect 
the object of the conspiracy, the Govern¬ 
ment stated on oral argument of the mo¬ 
tion that all these allegations referred 
to but one and the same person, and indi¬ 
cated willingness to file a formal docu¬ 
ment to that effect. The Government 
further indicated that it had every inten¬ 
tion of producing the person as a witness 
in “this case; it was reluctant however 
to spread the person’s name on the record 


and felt “the interests of the Uovern- 
ment should be protected to the extent 
that * * * [it] be permitted to re¬ 

tain as a secret at least between counsel 
and the parties, until such time as the 
case comes to issue and the witness is 
called to the stand, the name, street ad¬ 
dress and specific identity of that per¬ 
son.” The Government’s brief upon this 
motion also states that the identity would 
be fully disclosed to the defendants upon 
the trial; and that in any event if he is 
not called by the Government as a witness 
his identity will be furnished to the de¬ 
fendants in advance of trial. 

In view of the Supreme Court’s ruling 
in Roviaro v. United States, 1957, 353 
U.S. 53, 77 S.Ct. 623, 1 L.Ed.2d 639, the 
Court concludes that justice requires pri¬ 
or to trial the disclosure to the defend¬ 
ants of the identity of the United States 
citizen. 

The respective motions of the defend¬ 
ants for a bill of particulars are denied 
except that the name of the United States 
citizen mentioned in the indictment is 
to be disclosed to the defendants two 
weeks prior to the date of trial. If the 
Government deems protective or restrict¬ 
ed disclosure necessary, it may make ap¬ 
propriate application. 

[12] Motion of Melekh to strike im¬ 
proper matter from the caption and body 
of the indictment. Melekh moves to 
have stricHen the phrases indicating an 
alias, appearing in the caption and body 
of the indictment. In those phrases he is 
referred to as “also known as Peter 
Stephen and also known as ‘Gipsy’ ” and 
he complains of the reference to defend¬ 
ant Hirsch as “also known as John Gil¬ 
more.” He contends that those phrases 
will be unduly prejudicial as indicating 
that the defendants used fictitious names 
and would put the defendants in an “op¬ 
probrious light,” and if the Government 
fails to prove the use of those names 
nothing pertaining to the use of aliases 
should be before the jury. 

The Court concludes that this motion 
is premature. If the use of aliases be 
proved by the Government, and that the 











of the conspiracy, the defendants have 
no just cause for complaint at being so 
described. Judge Major said long ago in 
United States v. Solovvitz, 7 Cir., 1938, 
99 F.2d 714, at page 715: 

“It is also urged that appellant 
was prejudiced by charging him and 
his co-defendant under a number of 
aliases. True, this practice has been 
criticised by some courts, and we 
think, not without merit. Of course, 
if a person has used names other 
than his right name, as the record 
discloses was the case so far as ap¬ 
pellant is concerned, and the Govern¬ 
ment proves such aliases, there can 
be no legitimate complaint. Other¬ 
wise, it is not difficult to see how a 
defendant might be prejudiced be¬ 
fore a jury. We do not believe, how¬ 
ever, the aliases attached to appel¬ 
lant’s co-defendant, under the cir¬ 
cumstances shown to exist, could 
have had any harmful effect as to 
appellant.’’ (Italics added.) 

The Cyclopedia of Federal Procedure, 

§ 42.66, says: 

“If the defendant has an alias, it 
is proper and sometimes necessary 
to state it." (Italics added.) 

The motion to strike the phrases stat¬ 
ing aliases is denied. 

[13] Re Request of Defendant Hirsch 
for Discovery as to Grand Jury Minutes. 
The third aspect of the motion of defend¬ 
ant Hirsch for discovery (the other two 
aspects are being reserved for decision) 
pertains to discovery which he seeks of 
“All books, papers, writings, sketches, 
documents, maps, photographs, photo¬ 
graphic negatives, notes, recordings on 
tape, wire or other mechanism, and all 
other objects obtained by the United 
States from others * * * which 

* * * were presented to the grand 

jury in connection with the return of the 
indictment herein.” Defendant Hirsch, 
in his motion to di.smiss the indictment, 
also, as an alternative seeks leave to ex¬ 
amine the minutes of the Grand Jury to 
establish the Government’s failure to in- 






The Court is of the opinion that . 
view of the traditional guard of secrecf'^ 
granted grand jury proceedings and 
view of the detail of the incidents of 
conspiracy outlined in the indictment, 


uiouuce evmence or the "secrecy” of 
“information” subject of the charge i! ' i 
is the defendant’s contention that the'a’^ ^ ^ 
closure is to be made “Where therT^'* 
reason to believe that the evidence i,,^. 
sented to the Grand Jury was insufficicM ^ 
to charge the crime—and, therefore ^ 
indictment is subject to dismissal ^ 
that ground,” citing United States V 
Weber, 2 Cir., 1952, 197 F.2d 237; Unit * 
ed States v. Geller, D.C.HS.D.N.Y .1967 jeT 
F.Supp. 727; United States v. Holmes V 
Cir., 1948, 168 F.2d 888; United Stat« 

V. Bridges, D.C.N.D.Cal.l949, 86 F.Supn.''’" 
922. The Government, however, cites 
Costello v. United States, 1956, 350 U.S.'* 

359, 76 S.Ct. 406, 100 L.Ed. 397, wherein 
the Supreme Court declined to establish 
a rule permitting defendants in crimina} 
cases to challenge indictments on the 
ground that they are not supported by 
adequate or competent evidence. 

The cases are legion which hold that ^ 
the disclosure of grand jury minutes is 
discretionary with the trial court; that 
a strong and positive showing is required 
of persons seeking to break the seal of 
secrecy surrounding grand jury proceed¬ 
ing. United States v. Brennan, D.C 
Minn.1955, 134 F.Supp. 42; United 
States V. Alper, 2 Cir., 1946, 156 F.2d 
222; United States v. Schack, D.C.S.D. 
N.Y.1958, 165 F.Supp. 371; United 
States v. Procter & Gamble Co. et aU . 
1958, 356 U.S. 677, 78 S.Ct. 983, 2 L.Ed 
2d 10<7; United States v. Socony-Vac-, .. 
uum Oil Co., 1940, 310 U.S. 150, 60 S. ' 

Ct. 811, 84 L.Ed. 1129; United States 
V. Rose, 3 Cir., 1954, 215 F.2d 617; In 
Matter of April 1956 Term Grand Jury, 

7 Cir., 1956, 239 F.2d 263; Goodman 
United States, 9 Cir., 1939, 108 F.2d 
127 A.L.R. 265; United States v. Skurla,-- ^ 
D.C.W.D.Pa.l954, 126 F.Supp. 71U?£ 

United States v. Central Supply Ass’n, 
D.C.N.D.Ohio 1940, 34 F.Supp. ' ' 

United States v. Smyth, D.C.N.D.' 

1952, 104 F.Supp. 283. 


. „aant has not made the strong showing 
h it is required to overcome the policy 
'cainst disclosure. The request for dis¬ 
closure of the grand jury minutes or evi- 
Ijence adduced before it is denied. 

Motion of Melekh to Dismiss on 
fasis Exclusive Jurisdiction of Cause is 
Supreme Court. Defendant Melekh 
moved for the dismissal of this pro- 
•todinjr on the ground that exclusive ju- 
^•^diction of the cause is in the United 
vtatcs Supreme Court. The bases for 
this contention are Article III, Section 2, 
Clause 2 of the United States Constitu¬ 
tion which provides that 

“In all Cases affecting Ambassa¬ 
dors, other public Ministers and 
Consuls * * * the supreme Court 
shall have original Jurisdiction 
* * * 

and the statute, 28 U.S.C. § 1251, which 
-rovides similarly, that 

“The Supreme Court shall have 
original and exclusive jurisdiction 
of: * * * (2) All actions or 

proceedings against ambassadors or 
other public ministers of foreign 
states or their domestics or domestic 
servants, not inconsistent with the 
law of nations * * 

It is defendant Melekh's position that 
he is a ‘'public minister” which fact 
would defeat this Court's jurisdiction. 

The facts in respect to this defendant, 
as disclosed by the pleadings and exhib¬ 
it-'^, are that he is an employee of the 
Cnited Nations Secretariat, employed as 
Chief of the Russian language section in 
the Office of Conference Services of the 
Secretariat of the United Nations, as a 
result of a request from the United Na¬ 
tions. He is a Soviet citizen with the 
diplomatic rank in Russia of Second Sec¬ 
retary of the Ministry of Foreign Affairs 
df the U.S.S.R., conferred upon him in ac¬ 
cordance with the provisions of the De- 
t*ree of the Presidium of the U.S.S.R. 
Supreme Soviet dated May 22, 1943. He 
entered the United States having a Sovi¬ 
et (not an American) Diplomatic pass- 
-I^rt on a non-immigrant G-4 visa bear¬ 


ing the notation “Employee of U. N. Sec¬ 
retariat.” This G-4 visa is of an alien 
qualified to pass to and from the U. N. 
Headquarters under Section 11 of the 
Headquarters Agreement of the United 
Nations, 61 Stat. 758 (8 U.S.C.A. § 
1101(a) (15) (O). 

The Chief of Protocol, Department of 
States, certifies that 

“I am responsible for the mainte¬ 
nance in the Department of State 
and have custody of the official rec¬ 
ords of the Government of the Unit¬ 
ed States regarding (1) the names 
and status of ambassadors and other 
public ministers accredited to the 
United States by foreign govern¬ 
ments and received as such by the 
President in accordance with Article 
II, Section 3 of the Constitution; 
and (2) the names and status of all 
other persons who have been notified 
to and recognized or accepted by the 
United States in any capacity which 
entitles them to diplomatic immunity 
in the United States pursuant to the 
Constitution and the laws of the 
United States made in pursuance 
thereof and treaties and other inter¬ 
national agreements in force be¬ 
tween the United States and other 
governments. * * * j have 

caused diligent search to be made of 
such records and have found no rec¬ 
ord to exist that Mr. Igor Y. Melekh 
was ever accredited to the United 
States, or that the said Mr. Igor Y. 
Melekh was ever notified to and rec¬ 
ognized or accepted by the United 
States in any capacity which w^ould 
entitle him to diplomatic immunity.” 
The Department of State has stated to 
the Embassy of the U.S.S.R. by note dat¬ 
ed November 10, 1960, that 

“Mr. Melekh has not been accred¬ 
ited to and received by the United 
States as a diplomatic officer nor as 
a resident member of a permanent 
mission to the United Nations with¬ 
in the meaning of Section 15 of the 
United Nations Headquarters 
Agreement.” 
















The Government’s position that Melekh 
is not present in this country as a repre¬ 
sentative of the U.S.S.R. to this country 
is clearly borne out by this documentary 
evidence. The Court concludes that Me¬ 
lekh cannot qualify as a ‘‘public minis¬ 
ter” as the term is used in the Constitu¬ 
tion and in the statute. 

The Court has no quarrel with defend¬ 
ant’s contention for an elastic construc¬ 
tion of the Constitution (as called for by 
United States v. Classic et ah, 1941, 313 
U.S. 299, 61 S.Ct. 1031, 85 L.Ed. 1368) 
to permit its basic concepts to grow with 
the inevitable growth and complexities 
of an expanding civilization. It may be 
granted that the purpose of investing 
the United States Supreme Court with 
sole jurisdiction of proceedings involving 
foreign public ministers and their reti¬ 
nues was designed to maintain interna¬ 
tional peace and “high considerations of 
public policy” (Ex parte Gruber, 1925, 
269 U.S. 302, 303, 46 S.Ct. 112, 70 L.Ed. 
280; similarly. Ex parte Hitz, 1884, 111 
U.S. 766, 4 S.Ct. 698, 28 L.Ed. 592). 
However, the Court does not conceive it 
to have been the intention of the drafters 
of the Constitution to burden the United 
States Supreme Court with the solution 
of legal proceedings not involving repre¬ 
sentatives of a foreign nation, stationed 
here, who had no truly diplomatic func¬ 
tion. 

[15] Assuming the validity of de¬ 
fendant’s argument that the phrase “pub¬ 
lic minister” covers not only the high 
ranking official, but the lowliest one as 
well, the Court is of the opinion that 
there inheres in the word “minister” the 
thought of representation, such as is 
clear from defendant’s quotation from 
In re Baiz, 1890, 135 U.S. 403, at page 
419, 10 S.Ct. 854, at page 858, 34 L.Ed. 
222 : 


“These agents may be called am¬ 
bassadors, envoys, ministers, com¬ 
missioners, charges d’affaires, 
agents, or otherwise, but they pos¬ 
sess in substance the same functions, 
rights, and privileges as agents of 
their respective governments for the 




transaction of its diplomatic busC 
ness abroad.” 

Fully supportive of this view are the ’de* 
cisions in United States v. Coplon 
S.D.N.Y.1949, 84 F.Supp. 472; D.Cs^ 
N.Y.1950, 88 F.Supp. 915. ‘ ‘ 

This Court adopts the learned opiii]Qj| 
of Judge Herlands of the United Stat^ 
District Court for the Southern District 
of New York, 190 F.Supp. 67, 8r, and hbs 
analysis of the many authorities in their 
application to this issue. He was correct 
in all of its aspects, and there is there¬ 
fore no need to belabor again the conten¬ 
tions of defendant Melekh on this mo¬ 
tion. 

The motion to dismiss on the basis 
that exclusive jurisdiction of this pro¬ 
ceeding is in the Supreme Court is de¬ 
nied. ~ 

[16] Motion of Defendant Melekh to 
Dismiss Indictment on the ground of im* 
munity under U. N. Charter and Inter^ 
national Law, Defendant Melekh also 
moves to dismiss the indictment against 
him upon the ground that he is entitled 
to immunity under the provisions of the 
United Nations Charter and the princi¬ 
ples of international law. Conceding that 
Judge Herlands’ opinion extensively dis¬ 
cusses the issue he centers his attack up¬ 
on that opinion. He cites Article 105 of 
the Charter, Section 2, which provides 

“Representatives of the Members 
of the United Nations and officials ; 
of the organization shall similarly 4^ 
enjoy such privileges and immunities tv 
as are necessary for the independent ^ 
exercise of their functions in connec-S^ 
tion with the Organization." 

Stat. 1053. 

Judge Herlands describes the immunitygv 
as a “functional” immunity, but defend-^’ 
ant states that description is ambiguouS^^ 
in that a functional immunity may refe?’ 
to immunity from arrests for acts done * 
in the exercise of one’s official functions 
or to arrests and prosecutions which 
would interfere with one’s performance.^^ 
of his official functions. Defendant con*.,p 
tends 


in 


^ .tural" construction was in error 
.king the first construction. Defendant 
.resscs the latter construction on the 
tround that an arrest would impede the 
Kcrcise of any function, and consequent- 
% the United Nations Organization it- 
telf Defendant further contends that 
L analogy to the construction ascribed 
tiv writers to the exemption under the 
League of Nations Covenant, he is en¬ 
titled to “immunity from arrest and pros¬ 
ecution ‘throughout the whole period’ for 
which he held his United Nations post. 

The Court is in complete accord with 
the ruling of Judge Herlands, as well as 
those of Judge Ryan and Judge Rifkin 
n the Coplon cases (D.C.S.D.N.Y.1950, 

S8 F.Supp. 915; D.C.S.D.N.Y.1949, 84 

F.Supp. 472). 

The motion to dismiss the indictment 
on the ground of immunity under the 
provisions of the United Nations Charter 
and the principles of international law 
is denied. 

Motion to Strike Overt Acts 8 and 10 
from Count Two of the Indictment. De¬ 
fendants challenge the propriety of the 
inclusion of Overt Acts 8 and 10 in Count 
Two by reference from Count One. 
These two overt acts concern activity by 
Kirill S. Doronkin. Count Two names 
as co-conspirators solely Melekh and 
Hirsch, and other persons to the Grand 
Jury unknown. Defendants assert that 
since it is self-evident from the allega¬ 
tions of Count One that Doronkin was 
known to the Grand Jury, he may not be 
included under the catch-all phrase “oth¬ 
er persons to the Grand Jury unknown, 
and his overt acts are improper in Count 
Two, he not being a co-conspirator nam¬ 
ed in said Count. The Government re¬ 
futes this contention with the holding of 
Jones V. United States, 9 Cir., 1910, 179 
F. 584, wherein it was held there was not 
a fatal variance between indictment and 
proof because the indictment charged 
that defendants conspired with each oth¬ 
er and with others to the grand jurors 
unknow’n, while the evidence showed that 
the name of another conspirator was in 
fact known, where the indictment fully 


omciai luncnons. ueienaani. •"'-i- k.iiowii, wnc.c *— - ---- 

Judge Herlands’ rejection of Siaiii connection with the conspira¬ 


cy, designating him by name so as to 
clearly advise the defendants of the 
charge against them. 

[17] It has been consistently held 
that an indictment is not subject to an 
attack of variance where it is disclosed 
by the evidence that the jury in fact 
knew the name of a co-conspirator but 
failed to state it. It was so held by this 
Circuit in Fox v. United States, 7 Cir., 
1930, 45 F.2d 364; Jones et al. v. United 
States, 4 Cir., 1926, 11 F.2d 98; Lever- 
kuhn V. United States, 5 Cir., 1924, 297 
F. 590; United States v. Heitler, D.C. 
N.D.I11.1921, 274 F. 401. 

The Court of Appeals for the Seventh 
Circuit in the very recent decision in 
United States of America v. Gasoline Re¬ 
tailers Association, Inc. et al., 7 Cir., 285 
F.2d 688, at page 691, decided January 
12, 1961, speaking through Judge Castle, 
said: 

“It is contended by appellants that 
the indictment was insufficient and 
should have been dismissed because 
it failed to list the names of some of 
the co-conspirators whose names 
were known to the goveimment and 
the grand jury. 

“Rule 7(c) of the Federal Rules 
of Criminal Procedure provides that 
the indictment shall be ‘a plain, con¬ 
cise and definite written statement 
of the essential facts constituting 
the offense charged’ and ‘need not 
contain * * * any other matter 

not necessary to such statement. 
The indictment in this case did set 
forth ‘essential facts’ constituting 
the offense of conspiracy in restraint 
of trade, and there was no need to 
set out the particular names or iden¬ 
tity of possible witnesses who at the 
trial might prove to have been co¬ 
conspirators. United States v. Glas- 
ser, 7 Cir., 1941, 116 F.2d 690. We 
are of the opinion that it was not 
necessary for the indictment to spec¬ 
ify the names of co-conspirators even 
though they were known to the grand 
jury." (Italics supplied.) 


















UNITED STATES v. ROSENBERG et al. 

United States DistHct Court 
S. D. New York. 

Dec. 10, 1952. 

Proceeding to have vacated and set aside 
convictions and sentences for conspiracy to 
violate Espionage Act. The District Court, 
Ryan, J., held that petitioners were entitled 
to no relief. 

Petitions denied. 

1. Criminal Law 0^997 

In proceeding to have convictions and 
sentences set aside, petitioners failed to es¬ 
tablish that newspaper publicity relating to 
them and to their trial deprived them of 
trial by an impartial jury, especially in view 
of their failure at time of trial to move for 
a change of venue or to make application 
for adjournment of trial. 28 U.S.C.A. § 
2255. 

2. Constitutional Law <>=>251 

Due process requires compliance not 
only with outward form of the law but with 
all that is implicit in the concept of or¬ 
dered liberty and with the immutable prin¬ 
ciples of justice. 

3. Criminal Law e=>997 

In proceeding to have convictions and 
sentences vacated and set aside, petitioners 
failed to establish that ‘‘press-releases” and 
“statements” of public officials including 
those charged in law with conducting the 
prosecution or connected with the prose¬ 
cuting and law enforcement agencies of the 
Government, which may have prompted, 
encouraged or generated publicity, resulted 
in manifestations of public sentiment, or 
any other form of disorder, calculated to 
influence court or jury. 28 U.S.C.A. § 
2255. 

4. Criminal Law <?=>997 

In proceeding to have convictions and 
sentences vacated and set aside on ground 
that filing of indictment and arrest of wit¬ 
ness who gave grand jury testimony relat¬ 
ing to petitioners had been purposely 
scheduled, but his trial was thereafter ad¬ 
journed, by petitioners* prosecutor to cre¬ 
ate unfavorable publicity for their trial, 
court could not inquire into reasons why 


prosecutor adjourned trial, but mere factoF? 
delay did not warrant drawing inference 
suggested by petitioners, and, moreover, 
titioners, who raised issue at their trial but 
did not move for mistrial could not there¬ 
after object. 28 U.S.C.A. § 2255. - 

5. Criminal Law C=>633(l) 

A defendant may not demand that ^ 
machinery of law enforcement be stopped 
while his trial proceeds, but if an incident 
occurs during his trial, arising either from 
prosecution of another or from any other 
cause which acts to his prejudice, defend¬ 
ant should request appropriate action by 
trial judge, who has authority to exerdsc 
wide discretion to correct any harmful sit¬ 
uation. ^ 

6 . Criminal Law ©=>997 

In proceeding to have convictions and 
sentences vacated and set aside, petitioners 
failed to establish that testimony by a pros¬ 
ecution witness was perjurious or that pros¬ 
ecutor knowingly, wilfully and intentionally 
used perjurious testimony. 28 U.S.C.A. § 
2255. 

7. Criminal Law <3:^741(1), 742(1) 

The credibility of a witness and the 
weight to be given his testimony rests ex¬ 
clusively with the jury. 


8 . Criminal Law ©=>470 

Opinion evidence as to the credibility 
of a witness, when offered by one who has 
neither observed witness while he testified 
nor ever seen him, is inadmissible on any 
trial. 


9. Criminal Law ©=>470 

In proceeding to have convictions and 
sentences set aside on ground that prosecu¬ 
tion witness had perjured himself in testify-^ 
ing that he had sketched atom bomb com* 
ponents from memory, affidavits by physi¬ 
cists as to their opinion that it was improb¬ 
able or impossible for witness to make, 
sketches from memory could not be ^ 

sidered. 28 U.S.C.A. § 2255. . 

10. Criminal Law ©=>997 - ’ 

In proceeding to have convictions an^ 
sentences vacated and set aside, where it 
was undisputed that photographer, who tcs- ^^ . 
tified for prosecution that he had not seen 
petitioners from day they were in his shoP\^|^ 


until day of testimony, had in tact been 
brought to court room to see if he could 
identify them on day before testimony, such 
circumstance was not sufficient to grant re¬ 
lief to petitioners on ground that witness 
was perjurer, in view of fact that petition¬ 
ers did not deny being in witness’ shop and 
that the material issue, which was what pe¬ 
titioners had said to witness while in his 
shop, had been resolved by jury adversely 
to petitioners. 28 U.S.CA. § 2255. 

11. Criminal Law ©=>997 

In proceeding to have convictions and 
sentences for espionage and treason vacat¬ 
ed and set aside, petitioners failed to estab¬ 
lish that “secret” classification of informa¬ 
tion allegedly transmitted by them was ar¬ 
bitrary, or that United States Government 
had information which would have led it to 
believe that such information was well- 
known. 18 U.S.C.A. §§ 794, 2388; 28 
U.S.C.A. § 2255. 

12. Criminal Law <©=>997 

Claim that theory of atomic energy in 
the explosives field was for years known or 
contemplated by scientists and physicists 
could not constitute newly-discovered evi¬ 
dence which would justify the vacation and 
setting aside of convictions and sentences 
for conspiracy to violate Espionage Act. 
18 U.S.C.A. §§ 794, 2388; 28 U.S.C.A. § 
2255. 

13. Criminal Law <©=>997 

Where question, whether information 
relating to atomic energy which was al¬ 
legedly transmitted by defendants to a for¬ 
eign power did in fact involve “secrets”, 
had been submitted to jury in prosecution 
for conspiracy to violate Espionage Act, 
such question could not be retried upon de¬ 
fendants’ application to have convictions 
and sentences vacated and set aside. 18 
U.S.C.A. §§ 794, 2388; 28 U.S.C.A. § 2255. 

14. Treason <©=>13 

In prosecution for conspiracy to vio¬ 
late Espionage Act, admission of testimony, 
to effect that defendant had been member 
of Communist Party, purely on question of 
motive and not as proving the charge, did 
uot in effect resolve charges in indictment 
to allege treason instead of espionage, and 


did not result in denial to detendant ot 
constitutional guarantee that testimony of 
two witnesses to the same overt act be re¬ 
quired to sustain conviction of treason 
against the United States. 18 U.S.C.A. §§ 
794, 2388; 28 U.S.C.A. § 2255; U.S.CA. 
Const, art. 3, § 3, cl. 1. 

15. War and National Defense <©=>48 

The specific intent required by the 
Espionage Act of 1917 to be proved as an 
element of the crime requires not a purpose 
to betray the United States, but to aid a 
foreign power regardless of injury to the 
United States. 18 U.S.C.A. § 794. 


Myles J. Lane, U. S. Atty., New York 
City, James B. Kilsheimer III, and Robert 
Martin, Asst. U. S. Atty., New York City, 
for the Government. 

Emanuel M. Bloom, Cleveland, Ohio, for 
Julius Rosenberg and Ethel Rosenberg. 

Howard N. Meyer, New York City, Har¬ 
old M. Phillips and Edward Kuntz, New 
York City, for Morton Sobell. 

RYAN, District Judge. 

Petitions under Section 2255, Title 28 
U.S.C.A., have been filed by Julius Rosen¬ 
berg, Ethel Rosenberg and Morton Sobell 
praying for an order vacating and setting 
aside judgments of conviction and sentenc¬ 
es imposed upon them on April 5, 1951 after 
a jury trial at which one of my brothers in 
this District Court presided as the trial 
judge. He, for reasons which he has placed 
upon the record, has disqualified himself 
from hearing these petitions and they have 
come on to be heard before me on assign¬ 
ment from the Chief District Judge. Peti¬ 
tioners seek in the alternative a hearing on 
the petitions “to determine the issues and 
make findings of fact and conclusions of 
law, and upon such findings and conclu¬ 
sions, vacating and setting aside the respec¬ 
tive sentences of the petitioners and dis¬ 
charging them from detention and imprison¬ 
ment.” 

I find no relevant or material issue of 
fact raised by the petitions, which requires 
a hearing thereon or which renders the tak¬ 
ing of oral testimony either necessary or 








helpful. I have concluded, after affording 
the attorneys for petitioners full opportun¬ 
ity to argue the legal problems presented by 
the petitions and to make proffers of proof, 
that the petitioners are entitled to no re¬ 
lief, that the court which rendered judg¬ 
ment had jurisdiction, that the sentences 
imposed were authorized by law and are not 
otherwise open to collateral attack on any 
of the grounds urged by the petitioners^ 
and that full and complete enjoyment of 
the constitutional rights of petitioners has 
been extended them and has in no way been 
denied or infringed. 

These petitions were filed twenty months 
after the verdict of guilty was returned by 
the jury, following a trial which petition¬ 
ers’ attorneys stated “had been conducted 


I. Summary of Points Relied on by peti¬ 
tioners, Julius Rosenberg and Ethel Ros¬ 
enberg as prepared and submitted by 
their attorneys. 

1. Pre-trial and trial publicity, bearing 
on the issues of the petitioners’ case, ad¬ 
versely reflected upon their innocence, 
pre-conditioned the public mind in the 
Southern District of New York to an 
acceptance of their guilt, and created a 
trial atmosphere of prejudice and hos¬ 
tility toward them, through: 

(a) Newspaper publicity developed by 
the independent initiative and private en¬ 
terprise of the newspapers and other 
mass media of communication circulated 
within the Southern District of New 
York; 

(b) Information, indicating the guilt 
of the petitioners “fed to” the press 
and other mass media of communication 
circulated within the City of New York 
by the Federal Bureau of Investigation, 
the Department of Justice, the oflice of 
the United States Attorney for the 
Southern District of New York, and oth¬ 
er officials of Government, and reported 
widely by the said media of publicity; 

(c) The indictment of one, William 
Perl, procured by the prosecuting author¬ 
ities’ in the Southern District of New 
York in the course of the trial and be¬ 
fore the verdict of the petitioners, hav¬ 
ing the effect of prejudicing the minds 
of the jurors sitting in the petitioners' 
cause against the petitioners. 

2. The prosecuting authorities know¬ 
ingly used false testimony to bring about 
petitioners’ conviction. 

(a) Alleged cooperation ^ of David 
Oreenglass, main Government witness, 
with authorities; iv- 


♦ ♦ ♦ with that dignity and that de- 

corum that befits an American trial’^ 
(R.1453),* and that defense counsel had 
been afforded “every privilege that a law¬ 
yer should expect in a criminal case’Vs£v^-^; 


The trial record reveals a defense intelli¬ 
gently conducted by able counsel of peti¬ 
tioners* own choice and selection. 
verdict of the jury has now been'chal- 
lenged, although when it was returned the 
attorney for petitioners Rosenberg stated 
that from the length of time the jury had 
taken in their deliberations, as well as from 
the questions they had asked during the 
course of their deliberations, he was satis¬ 
fied that the jury had examined the evi¬ 
dence very carefully. (R.1583). . )i-; 

’ ■ fid 


(b) Alleged coaching of Greenglass on ■ 
main elements of case, namely, the, sub- 

ject of alleged transfer. .n vop^ . 

(c) Schneider testimony , 

3. The sentencing court was without 

jurisdiction to impose the sentence: in 
that the material allegedly transferred 
and communicated, the gravamen of the 
offense, was arbitrarily and capriciously 
classified as “secret”, when in fact it^^ 
was lawfully, widely and publicly known, 
and its transmittal or communication, ^ 
therefore, not violative of Sections 82 ' 

(a) and 34 of Title 50 U.S.C.A.* 

Summary of Points Relied on by pe¬ 
titioner, Morton Sobell, as prepared and 
submitted by his attorneys. . 

(a) Abuse of process of Court by Perr‘ t 

indictment plus press statements made in^ .. 


connection with it. 

(b) Creation of hostile pretrial atmos- 7 - 
phere to Sobell by knowingly false alia- - 
sions to him as “atom spy” and “member^,- 

of Klaus Fuchs’ spy ring”. v 

(c) Feeding prejudicial material to ^ 

press, to deprive all defendants of ! 
sumption of innocence. ‘ 

(a. to c. also to be considered together^^^vr 
as one point). 

(d) Violation of treason clause by usd 
of “treachery and general intent to 

tray”'. ‘ " ' . - ' 

(e) Knowing use of false testimony. 

(from Rosenberg petition). 

' (f) Arbitrary classification of informa- 

tion as secret (from Rosenberg petition). ^ ^ 
•1948 Revised Criminal Code, 18 U.S.O.A-. -iJ*. - 
§§ 794, 2388. , , 

L “R” denotes record on petitions to the ^ ‘ 
Supreme Court for certiorari. ^ ^ 






Since the petitioners were sentenced, they 
have had the benefit of an appeal to the 
Court of Appeals, 2 Cir., 195 F.2d 583, a pe¬ 
tition for rehearing of that appeal, a peti¬ 
tion to the Supreme Court for a writ of 
certiorari, 73 S.Ct. 20, and a further peti¬ 
tion to the Supreme Court seeking a re¬ 
hearing, 73 S.Ct. 134. I have annexed, as 
an Appendix, a schedule showing in detail 
the points and objections the petitioners 
have heretofore urged on the various ap¬ 
peals and petitions they have filed. These 
appeals and proceedings operate to buttress 
the presumption of regularity and of due 
process attending judgments of conviction, 
especially in the complete absence of credit¬ 
able evidence to the contrary.^ 

I have considered each ground urged by 
petitioners as the basis for the granting 
of the relief they now seek. 

Petitioners complain of the pre-trial and 
trial publicity and argue in substance that 
it so adversely reflected on their innocence 
and created a trial atmosphere of such pre¬ 
judice and hostility toward them as to 
make impossible the selection of an impar¬ 
tial jury and the conduct of a fair trial. 
They object to the “newspaper publicity 
developed by the independent initiative and 
private enterprise of the newspapers” and 
say it contributed to a situation by which 
they were denied the essential requirement 
of fair play and of justice—a trial by an 
impartial jury. 

VVe enjoy a free press; neither the poli¬ 
cies nor writings of the press may be cen¬ 
sored or dictated by the state or govern¬ 
ment agencies. “Jurors cannot be treated 
as unable to withstand any effect of news¬ 
paper publications. Indeed such a ruling 
would make it practically impossible to 
conduct trials in metropolitan centers and 
Would treat the average sceptical juror as 
a helpless person.*’^ ^ 

■:r '’’.7-' 

3. Canizio v. People of State of New York, 
1940, 327 U.S. 82^, 60 S-Ct. 452, 9(;> L. ,, 
Ed. 545. ; ’ 

United States v. Keegan, 2 Cir., 1944, 

141 F.2d 248, 258. 

3. “The effect of inflammatory reporting in 
- large metropolitan communities, where 
it is most likely to occur, is especially 
open to question. The daily sensations 


Newspapers, unquestionably in response 
to popular demand, feature with large head¬ 
lines and considerable space repwDrts of in¬ 
vestigations of corruption, crime, vice and 
espionage activities. The trials of those 
charged with these offenses have been made 
“sensational” and have been the source of 
what is well-nigh universally considered by 
the newspapers as “good copy.** I need not 
here consider the wisdom of attempts at 
judicial curtailment of such publications, or 
the dangers to our constitutional guaranties 
of freedom of speech and press which 
would flow in the wake of unwarranted ju¬ 
dicial restrictions on free expression. 

A reading of the newspaper articles sub¬ 
mitted by petitioners reveals nothing of an 
unusual or inflammatory character. The 
articles seem but a fair response to a legiti¬ 
mate public interest in a matter of vital 
concern to all—the atopi bomb and, atomic 
energy and the hope for its employment for 
the benefit and not the destruction of man¬ 
kind. The accounts of the arrests and sub¬ 
sequent indictments of petitioners tended 
to allay a public anxiety and to give assur¬ 
ance that those charged with the protection 
of vital information were alert and dili¬ 
gent in the performance of their obliga¬ 
tions. 

When these publications are measured 
against the field in which they were circu¬ 
lated their effect upon the general public is 
seen as negligible.® There was no unseem¬ 
ly rush to bring the petitioners to trial. 
Julius Rosenberg ^as arrested on July 17, 
1950; Ethel Rosenberg on August 11, 1950 
and Morton Sobell on August 18, 1950. The 
trial began on March 6, 1951, shortly less 
than seven months after the arrest of So¬ 
bell, the last defendant to be taken into 
custody. Any public prejudice which might 
be ascribed to newspaper publicity incident 
to the arrest of these defendants had long 

that are repeated to a sophisticated pop* 
tilation are seldom remembered, nor are 
they effective in shaping attitudes. Giv¬ 
en large jury lists and the lack of homo¬ 
geneity of these communities, it should 
always be possible to find twelve persons 
whose minds have not been poisoned by 
pre-trial sensationalism.” Yale Law 
Journal, VoL 50, No. 3, p, 643, Feb. 
1950. 
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since been dissipated among the populace 
of the area from which talesmen were 
drawn—an area where occurrences no mat¬ 
ter how sensational lose their news value 
and no longer attract public interest after 
a much shorter space of time than seven 
months. 

When the indictment was called for trial 
no application was made for a continuance 
and the petitioners announced that they 
were ready. No objection was then urged 
that newspaper publicity had produced so 
hostile an atmosphere or so prevalent a 
public preconception of guilt as to make the 
selection of a fair and impartial jury either 
difficult or impossible. Although I recog¬ 
nize that a defendant “is not obligated^ to 
forego his constitutional right to an im¬ 
partial trial in the district wherein the of¬ 
fense is alleged to have been committed”®, 

I feel that the failure of the petitioners to 
apply for a change of venue has added sig¬ 
nificance when considered with their omis¬ 
sion to make application for an adjourn¬ 
ment of the trial. This neglect of the peti¬ 
tioners to avail themselves of long-estab¬ 
lished remedies supports the conclusion that 
the publicity of which they now complain 
was neither so damaging nor widespread 
in effect as they now urge. The petitioners 
and their attorneys were no strangers to 
the great metropolitan district in which the 
trial took place. It would be ridiculous to 
hold that if the publicity before trial had 
been so prejudicial as to inflame and infect 
the public mind they could have been en¬ 
tirely ignorant of it."^ 

6. Delaney v. U. S., 1 Cir., 1952, 199 1.2d 
lOT, 116. 

7. In his reply affidavit submitted on this 
* application, it is stated by counsel for 

petitioners Rosenberg that the “entire 
panorama” of pretrial publicity could not ^ 
have been revealed to him by the usual 
sporadic reading of an average newspa¬ 
per reader in New York City”; and that 
he was “unaware of the total picture” 
p. 3, aff. of E. Bloch, 12/2/52 

8. Record pp. 43-158. 

9. The Trial record contains the following: 
“The Court: You waive your last chal¬ 
lenge? Mr. A. Block: That is correct. 

Mr. Saypol: Challenges waived and the 


The voir dire examination of the pt<Qt 5 * 
pective jurors was fully and fairly coo;, 
ducted by the trial judge.® The petitioner 
were granted ten additional peremptory 
challenges; they did not exercise all of 
these and informed the court that the jury 
was satisfactory.® This was the considertsj 
judgment and decision of the “highly com- 
petent and experienced”^® attorneys who 
represented the petitioners on thetrial 


[1] Quite aside from the question of 
whether this objection may now for the 
first time be advanced as a ground for a 
new triaff^ I find no evidence to support tht 
claim that the trial proceeded under condi¬ 
tions which deprived the petitioners of the 
opportunity for a fair trial before an im¬ 
partial jury. 


In fact, an examination of the chart 
which petitioners have submitted purporting 
to analyze “Quantitative Reportage, Feb, i, 
1950 to April 3, 1951” dealing with news 
items classified in four groupings ‘Atofmc 
Espionage”, “Communists as Spies”, “Atom¬ 
ic Bomb” and Rosenberg-Sobeli Case”—sus¬ 
tains this conclusion. I find that from the 


latter part of August 1950 to November 
1950 there was only minor and spora(^ 
coverage and that from November 1950 
until February 21, 1950, which was approx¬ 
imately two weeks prior to the commence¬ 
ment of the trial, there were no news items 
whatsoever concerning the pending prose¬ 
cution. During the following week from 
February 21 to 28, 1951, the publicity 
negligible, and when the trial proceeded, the 


,. 

The Court: Very well. j ^ 

Mr. Kuntz: Satisfactory to the defeno-^^ 

ant. 1 'n t 

The Court: Jury satisfactory ^ 

around. ,, ^ 

Mr. E. H. Block: Satisfactory ^ 

around.” (R.152). « • ? ; ? 

10. U. S. v. Rosenberg, 2 Cir., 1952, 

F.2d 583. 593. ‘ v < # 


II. Smith V. TJ. S., 88 U.S.APP.D.C. ^ 
F 2d 192, certiorari denied 341 U.S. 9- * 
71 S.Ct. 792, 95 L.Ed. 13.58; U. S. ▼- 
Walker, 2 Cir., 1947. 197 F.2d 287 ; Cf. 
U.S. ex rel. MarshaU v. Snyder, 2^ Wf* 
1947,160 F.2d 351. 

t iil 



a^ttendant publicity reveals nothing extra¬ 
ordinary or unusual. 

petitioners next object to publicity which 
i-esulted from “press-releases” a.nd “state¬ 
ments” emanating from the office of the 
United State Attorney and the Department 
of Justice. 

It appears from the exhibits submitted 
by petitioners that as the trial proceeded 
there were daily reports in the newspapers 
of the progress of the trial, the witnesses 
called and the testimony given. On a few 
occasions during the trial ' statements 
were made to the press by those charged 
in law with conducting the prosecution. 

It appears further that following the ar¬ 
rest of the petitioners and prior to trial 
“press-releases” were issued by the prose¬ 
cuting and law enforcement agencies of 
the Government. 

[2] The issuance of “releases” and 
“statements” by the quasi-judicial officials 
entrusted with the heavy burden and grave 
responsibility of prosecution giving m ad¬ 
vance of trial details of evidence which it 
is expected will be introduced at trial is 
an all too prevalent practice, which should 
not be encouraged. It does not aid in the 
administration of justice and often hampers 
and impedes complete investigation of the 
crime, which might be productive of fur¬ 
ther evidence if not of other crimes. It 
is opposed to all fundamental concepts of 
due process and, if carried to an extreme, 
might result in conviction by public opin¬ 
ion without the benefit of jury. Due pro¬ 
cess requires compliance not only with the 
outward form of the law but with “all that 
is ‘implicit in the concept of ordered lib¬ 
erty’ ” ^ and with the immutable principles 
of justice. But, even though the “press¬ 
releases” and ‘■‘statements” of public of¬ 
ficials may have prompted, encouraged or 
generated publicity, there is no evidence 
that these publications resulted in “man¬ 
ifestations of public sentiment, or any other 

12. Wolf V. People of State of Colorado, 
1^>49, 338 U.S. 25, 27, GO S.Ct. 1359, 1361, 

9.‘] L Ell 1782; citing I*alko v. State of 
Connecticut. 3937. 302 U.S. 319, 58 S. 
Ct. 149, 82 L.Ed. 288. 


form of disorder, calculated to influence 
court or jury” 

There is no evidence that any juror 
after being sworn violated the trial judge s 
instruction and read any newspaper re¬ 
port or article concerning the trial of peti¬ 
tioners. There is no proof to sustain a 
finding that the judgment of the jurors was 
in any manner influenced or swayed ad¬ 
versely to the petitioners, either prior to or 
during the trial. This is not an instance 
where “the trial was but a legal gesture 
to register a verdict already dictated by 
the press and the public opinion which 
is generated.” 

The petitioners also claim that the pub- 
flty attending the indictment for perjury 
and the arrest of William Perl, which oc¬ 
curred while the trial was in progress, had 
the effect of prejudicing the minds of the 
jurors against the petitioners. 

The facts concerning the Perl indict¬ 
ment and arrest are not in dispute. He 
had been a witness before a Grand Jury 
in this district; he was indicted by that 
Grand Jury on March 13, 1951 and when 
the indictment had been returned it was 
ordered sealed. Late the following day 
the indictment was unsealed upon appli¬ 
cation to the judge presiding at petitioners^ 
trial; the application was made to him be¬ 
cause the judge then assigned to that duty 
was not available. Perl was then ar¬ 
rested and arraigned on March 15, 1951, 
not before the trial judge, but in the part 
where such a^aignments are held. There 
was nothing unusual in the procedure fol¬ 
lowed. The indictment against Perl 
charged perjury before the Grand Jury; 
it contained four counts: the first count 
was with respect to his testimony concern¬ 
ing the petitioner Sobell; the second count 
contained charges with respect to his tes¬ 
timony concerning Helene Elitcher, the 
wife of Max Elitcher who had appeared as 
a Government witness on the trial of the 
petitioners before the return of the Perl 

13. Frank v. Mangrum, 1915, 237 U.S. 309, 

35 S.Ct. 5S2, 591, 59 L.Ed. 969, 984. 

14. Shepherd v. State of Florida. 1951, 341 
U.S. 50, 51. 71 S.Ct. 549, 95 L.Ed. 740. 


torination ne naa acquirea wniic wuiiviug 
at the Los Alamos project, and that he had 
last worked there in February, 1946,—^four 
and one-half years before he testified 
(R.461, 463, 609); and, that since his arrest 
and during his confinement in jail he had 
not been given any reference work, texts or 
scientific books. (R.610). He further testi¬ 
fied that he had not received help from any¬ 
body in the preparation or drawing of these 
exhibits. 

Exhibit 8 was impounded by the trial 
judge after being introduced in evidence. 

Petitioners now submit affidavits from 
three individuals, represented as experts in 
the field of physics, who express the opinion 
that it is '‘improbable’' that Greenglass 
could have reproduced the sketches from 
memory. A fourth affidavit from a scien¬ 
tific writer or correspondent for a news¬ 
paper records his opinion as to the “impos¬ 
sibility” of Greenglass’ being able to make 
these sketches from memory. It is upon 
these “opinions” that petitioners would 
have me find that Greenglass gave per¬ 
jurious testimony concerning the circum¬ 
stances surrounding the drawing by him o>f 
these exhibits. None of these four affiants 
could possibly have seen Exhibit 8, which 
had been impounded. 

[7-9] There may be some rare instances 
when a trial judge pennits testimony by 
medical experts as to the competence or 
probity of a witness when appraised solely 
on his mental ability to testify truthfully, 
—that is, whether the witness is a patho¬ 
logical liar or mentally incapable of telling 
the truth. But it is hornbook law that the 
credibility of a witness and the weight to 
be given his testimony rests exclusively 
with the jury. Opinion evidence when 
offered by one who has neither observed 
the witness while he testifies nor ever seen 
him is inadmissible on any trial and may 
not be considered by me as the basis for a 
conclusion that perjury was committed. 

flO] 3. The next objection as to the 
knowing use of perjurious testimony con¬ 
cerns the witness Ben Schneider, who was 
called in rebuttal by the Government. 

Schneider testified that he was a photo¬ 
grapher and that he had a store at 99 Park 
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photographs for passport and identification 
purposes; that in May or June, 1950 the 
petitioners Rosenberg and two children 
visited his shop and ordered and paid for 
three dozen photographs, passport-size, for 
which he was paid $9.; that Julius Rosen¬ 
berg at the time told him that he was going 
to France; that some property had been^" 
left his wife and that they were going to’ 
take care of it. (R. 1428-29). Schneider 
further testified that he had first been told 
he would be a witness at about 11:30 A.M. 
on the day before he testified when he had 
been visited by soine agents of the Federal 
Bureau of Investigation (R.1425). 

Just prior to the close of his direct 
examination, Schneider was asked, with 
reference to the last time he had seen 
Julius Rosenberg, the following question to 
which he made the following response: 

“Q. And is that the last time you 
saw him before today? A. That’s ^ 
right.” 


It is not disputed that on the day prior to 
Schneider’s testimony he had been brought 
into the trial courtroom for the purpose of 
seeing whether he could identify Rosen¬ 
berg as the person whose photograph he had 
taken. There was no motive for fajsehood 
on the part of Schneider and there is not 
the slightest evidence that Schneider’s testi¬ 
mony on this was intentionally false. I 
hold it to be on an immaterial point because 
the petitioners Rosenberg did not deny on 
cross-examination prior to Schneider’s ap¬ 
pearance as a witness that they had been 
in Schneider’s store. Thus, Julius Rosen¬ 
berg was questioned: I ’ -. 

“0. Did you go to a photographer’s 
shop at 99 Park Row and have any 
photos taken? A. I have been 
many photographers’ shops and .had ‘ . V 
photos taken. 


“Q. Did you have any taken in 
or June of 1950? A. I don’t recalL 
I might have had some photos takem 
♦ ♦♦♦♦♦ 

“Q. Now, do you recall, or are you 
sure now that you didn’t have any "^.^?. 
passport pictures taken in 99 Park^t 
Row, in May or June 1950? A. 


may have taken pictures, not—I didn't 
take any passport pictures. 

“Q. May or June 1950? A. I 
might have taken pictures. 

“Q. For what purpose have you 
taken pictures in May or June 1950? 

A. I have already answered that. 

“Q. May we have an answer? A. 
Just taken pictures” (R.1278-79). 

The testimony of petitioner Ethel Rosen¬ 
berg at no point shows a categorical denial 
that she and her family had gone to the 
photographer’s shop at 99 Park Row in May 
or June 1950, 

The vital portion of Schneider’s testi¬ 
mony was his recollection of what Julius 
Rosenberg had told him; on that a sharp 
issue was raised and it appears from the 
verdict to have been resolved by the jury 
adversely to the petitioners. The challenge 
now made to Schneider’s testimony does 
not stamp him as a perjurer. 

Petitioners also urge that their con¬ 
viction should be set aside because the evi¬ 
dence failed to show that all the informa¬ 
tion which they conspired to transmit was 
of such a character as could properly be 
classified secret. 

To establish need for the secrecy of 
some of the information unlawfully trans¬ 
mitted, the Government called a physical 
chemist who had been employed as an 
engineer at the Los Alamos Scientific 
Laboratories from 1944 through part of 
1947. He testified that the work “was as¬ 
sociated with implosion research connect¬ 
ed with the atomic bomb.” (R.470). He 
identified Exhibit 2 as a reasonably accurate 
portrayal of a type of lens used at Los 
Alamos. (R.473). He gave similar testi¬ 
mony as to Exhibit 6 (R.474). He identi¬ 
fied Exhibit 7 as a rough sketch of an ex¬ 
perimental set-up (R.477), and testified 
that Greenglass in his employment had 
access to the information shown on these 
exhibits. (R.479). He testified that in¬ 
formation relating to the lens mold, the lens 
and the experimentation had been classified 
as secret. (R.478-9). He gave his expert 
opinion that of the experimentation “there 
was no information in text books or techni¬ 
cal journals on this subject” (R.478), and 


that it concerned "a new and original held." 
(R.478). Just before this witness left the 
stand the court inquired of him— 

“Q. While there might have been 
some other details that might also have 
been of some use to a foreign nation 
which were not contained on Exhibits 
2, 6 and 7, the substance of your testi¬ 
mony is that there was sufficient on 
Exhibits 2, 6 and 7 to reveal to an ex¬ 
pert which was going on at Los Ala¬ 
mos? A. Yes, your Honor.” (R. 
485-6). 

The Government also called another en¬ 
gineer who was familiar with the work at 
Los Alamos. He testified that the sketch— 
Government’s Exhibit 8—when considered 
with the material Greenglass testified he 
had disclosed, demonstrated “substantially 
and with substantial accuracy the principle 
involved in the operation of the '1945 atomic 
bofmb” (R.910) and that it was classified as 
top secret (R.911). 

Although petitioners were found guilty 
of conspiring to transmit many items of 
classified information, their present attack 
on such classification as “arbitrary and ca¬ 
pricious” is directed to but one item—infor¬ 
mation relative to the use of the lens in 
the atomic bomb. 

They contend that there was nothing in¬ 
formative or new about the details of the 
high-explosive lens used in atomic weapons, 
that the theory underlying the use of the 
lens and implosion has been known for 
many years. They have listed the names 
and authors ^f various treatises and texts 
in the field of nuclear physics, and from 
this would have me conclude that the ex¬ 
perimentation in the use of the atomic bomb 
which was disclosed was a matter of public 
knowledge. 

[11] Assuming that what they say is so 
—that the theory of atomic energy in the 
exjplosives field was known or contemplated 
years ago by scientists and physicists—it 
does not follow that the practicability and 
feasability of applying this theory to the 
manufacture of modern war implements 
was common knowledge to any other coun¬ 
try. Certainly, we cannot say that in the 
United States this information has been 
made public, nor can We assume that it “has 









thus become available in one way or another 
to any foreign government”^*. Petitioners 
offer no evidence to support their contention 
that the classification of this information 
was arbitrary, or that the -United States 
Government had information which would 
have led it to believe it was well-known. 

[12] The claim now made by petition¬ 
ers cannot be said to constitute newly-dis¬ 
covered evidence. The very basis of their 
argument that prior knowledge of this use 
of atomic energy is revealed by the re¬ 
corded experiments and treatises of numer¬ 
ous physicists was evidence available to 
them during the trial and an issue which 
could have been presented then and consid¬ 
ered by the jury in its determination of the 
nature of the information which petitioners 
conspired to transmit.^* 

[13] This issue of fact was presented to 
the jury by the trial judge (R.1554) ; it 
was resolved against the petitioners; it may 
not be retried on this application. 

[14] An additional ground for relief is 
urged by petitioner Sobell under the Trea¬ 
son Clause of the Constitution, Art. 3, Sec. 
3, a. 1, which provides in part that '‘No 
Person shall be convicted of Treason un¬ 
less on the Testimony of two Witnesses to 
the same overt Act, or on Confession in 
open Court.” 

It is argued that this clause was violated 
by the admission of evidence of a "general 
intent to betray”, unsupported by the testi¬ 
mony of two witnesses} that such testi¬ 
mony was erroneously admitted to prove the 
specific criminal intent to give secret in¬ 
formation required by the Espionage Act; 
and that absent: a.prior showing of specific 
criminal intent,:evidence of a general trea¬ 
sonous intent can under the Treason Clause 
only be established by the testimony of two 
witnesses. 

, At trial there was testimony offered and 
received over .objection by petitioner's at¬ 
torney (RT98, 205) that Sobell had been a 
member of tlie Communist Party in il939- 
1941. At one point in a long discussion con- 

18. U. S. V. Heine, 2 Cir.. 1945, 151 F.2d 

813. 8X7. ^ 

19. Gorin y. U. S., 1941, 311?, U.S. 19, 31-^ 


cerning the admissibility of this evidence 
the trial judge inquired of the United States 
Attorney the theory on which it was of* 
fered, and the following colloquy ensued: 
"The Court—On what theory are you 
offering it? To prove the offense in the 

indictment? ^ 

^ "Mr. Saypol—Oh, indeed not; to 
prove association, to prove intent, to 
proye motive for the crime which will 
be proved. ’ 

"The Court—Very well. I will over-" 
rule the objection.” (R.199). .i > 

Later the trial judge said that he was ad¬ 
mitting the evidence "purely on the ques¬ 
tion of motive and not as proving the 
charge” (R.200) ; still later the trial judge 
observed "you have to have intent; you 
have to have criminal intent,” at which 
point Sobell’s attorney remarked "this stat¬ 
ute, every word of it, the statute reads with 
intent, or reason to believe.” (R.201). 

The objection interposed to the reception 
of this testimony was couched in terms that 
it was "incompetent, irrelevant and imma¬ 
terial to the issues in this case and can only 
inject an extraneous issue that will confuse 
the jury and prejudice the defendants.” 
(R.199). At no time was objection made 
that the reception of this testimony in the 
prosecution of an indictment returned for 
violation of Section 34, Title 50 U.S.C.A., 
would in effect resolve the charges in the 
indictment to allege Treason instead of Es¬ 
pionage, or result in denial to the petitioners 
of the constitutional guarantee that "the 
Testimony of two Witnesses to the same 
overt Act” be required to sustain a convic¬ 
tion of Treason against the United States. 
No mention was made by the petitioners of 
Cramer v. United States, 1944, 325 U.S. 1', 
65 S.Ct. 918, 89 L.Ed. 1441, as being the 
basis upon which the objections were made. 

The trial judge specifically instructed the 
jury that this testimony was to be consid¬ 
ered "solely on the question of the defend-^ 
ants* intent or reason to believe that the 
alleged secret information to be transmit*' 

32, 61 S.Ct. 429, 85 L.Ed. 488, rehearing, , 
denied 312 U.S. 713, 61 S.Ct. 617, 85 L.‘ 
’Bd.ll44. ' .^'^7 

^ :.'a 


ted would be used to the advantage ot a 
foreign nation”.-® 

[15] The Espionage Act of 1917 "makes 
criminal ♦ ♦ ♦ the communication of the 
prohibited information to the advantage of 
‘any foreign nation,' even if such communi¬ 
cation does not injure this country.”^^ The 
specific intent required by the Statute to be 
proved as an element of the crime requires 
not a purpdse to "betray” the United States, 
but to aid a foreign power regardless of in¬ 
jury to the United States.^'^ The Court of 
Appeals so held and doing so approved the 
instructions of the trial judge. 

All of the petitioners on their appeal to 
the Court of Appeals questioned the ad¬ 
missibility of this testimony, but they did 
so on the same general objections made dur¬ 
ing the trial. None, then, presented the 
constitutional objection now urged, nor was 
it raised in their applications to the Court 
of Appeals for re-hearing. The Court of 
Appeals held that this testimony was prop¬ 
erly admitted.^* The petitioners Rosenberg 
in their petitions to the Supreme Court for 
certiorari urged the admission of this testi¬ 
mony to 'be error and cited "Cramer**, su¬ 
pra. The i>etitioner Sobell also relied upon 
a claim of error in the admission of this 
testimony and on his petition to the Su¬ 
preme Court for re-hearing specifically pre¬ 
sented the constitutional objection now 
raised. 

20. In his charge the trial judge said: 

“Now I wish to instruct you at this 
point that I have admitted testimony as 
to membership or activity in the Com¬ 
munist Party and also testimony to the 
effect that the Communist Party is ded¬ 
icated to furthering the interests of the 
Union of Soviet Socialist Republics sole¬ 
ly on the question of the defendants’ in¬ 
tent or reason to believe that the alleged 
secret information to be transmitted 
would be used to the advantage of a for¬ 
eign nation, in this case the Union of So¬ 
viet Socialist Republics, which is an ele¬ 
ment of the charge that the Government 
must prove beyond a reasonable doubt. 

I wish to caution you most strenuously 
that proof of Communist Party member¬ 
ship or activity does not prove the offense 
charged in this indictment, but may be 
considered by you solely on the question 
of intent which is one element of the 
crime charged here.’^ R. 1558). 


Ample opportunity was aflordcd the peti¬ 
tioners to raise the objection now urged as 
to the admissibility of this testimony at trial 
and again in the Court of Appeals. But, it 
is not necessary to hold that it may not now 
be made because of the limited power we 
have under Section 2255 for I conclude 
that this objection is without merit. 

The petitions are denied; the files and 
records of this case and the papers and ex¬ 
hibits now submitted conclusively show that 
the petitioners are entitled to no relief.^''* 
Since I find no substantial question of law 
raised by these proceedings, the application 
made on behalf of the petitioners Rosenberg 
for a stay of execution of the judgment pro¬ 
nounced against them is denied. 

Appendix 

The following is a list of the points which 
have heretofore been raised by the petition¬ 
ers. 

By the petitioners, Rosenberg. 

In the Court of Appeals: 

1. Constitutionality of Espionage Stat¬ 

ute. 

a. Statute is vague and indefinite. 

b. Intent provisions are vague 

and indefinite. 

c. Statute does not establish a 

sufficiently certain standard 
of guilt. 

2. Sufficiency of indictment. 

21. U. S. V. Rosenberg, supra, 195 F.2d at 
page 590.^ 

22. Id. ' 

23. On the importance of this and similar 
testimony to the establishment of the 
Government’s case, the Court of Appeals 
wrote, “If the jury believed her (Miss 
Bentley), she supplied the missing link 
connecting the Communist Party with the 
Soviet Union, and making Communist 
Party membership probative of motive 
or intent to aid Russia.” U. S. v, Ros¬ 
enberg, supra, 195 F.2d at pages 595- 
59(1 

24. Cf. U. S. V. Walker, supra; Smith v. 

U. S., supra; U. S. v. Snyder, supra. 

25. V. S. V. Hayoian, 1952, 342 U.S. 205, 

72 S.Ct. 263. 
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3. Conduct of Trial Judge as a acpnva- 

tion of a fair trial. 

4. Prejudicial Instructions to Jury. 

a. Special need to enforce law. 

b. Distortion of defense theory. 

c. Refusal to read cross-examina¬ 

tion to jury. 

5. Errors in reception of evidence. 

a. Communist belief and affilia¬ 

tion as evidence of motive 
and intent. 

b. Bentlcy-Julius telephone calls. 

c. Theft by Rosenberg of prox¬ 

imity fuse. 

d. Use of sketches of lens and 

atom bomb. 

e. Receipt of Schneider testi¬ 

mony. 

6. Sentence of death constituted cruel 

and unusual punishment. 

In the Court of Appeals on Petition for Re¬ 
hearing: 

1. The conviction violated the Treason 

Clause in the Constitution. 

2. The capital punishment portion of 

the Espionage Statute is unconstitu¬ 
tional. 

In the Supreme Court on Petition for Writ 
of Certiorari: 

1. Constitutionality of Espionage Act 

under First and Fifth Amendments. 

2. Sufficiency of indictment under Sixth 

Amendment. 

3. Whether convictions rest on evasion 

of treason clause. 

4. Whether conduct of Trial Judge de¬ 

prived defendants of fair 
trial. 

a. Bias of judge. 

b. Improper instructions. 

c. Distortion of evidence. 

5. Improper receipt of evidence. 

a. Communist evidence relating 

to Defendants^ Intent. 

b. Bentley-Julius telephone calls. 

c. Schneider testimony. 

5. The sentence of death as cruel and 
unusual punishment. 

In the Supreme Court on Petition for Re¬ 
hearing : 

1. Espionage Act as construed violates 
Treason Clause of Constitution. 


criminal offenses “of the same kinj 
as treason'', but not treason. ^ 

3. Proof of criminal intent by impute, 

tion from Communist Affiliation 
was Improper. 

4. Sentences were based on improper 

factual basis. 

5. Sentences were excessive. 

By the petitioner, SobelL 

In the Court of Appeals: 

1. Insufficiency of evidence. 

2. Testimony showed two conspiracies. 

3. Insufficiency of indictment. 

4. Errors in reception of evidence or 

misconduct depriving defend¬ 
ant of fair trial. 

a. The Communist Issue as evi¬ 

dence of motive or intent. 

b. Evidence establishing Sobell 

had been deported from 
Mexico. 

c. Conduct of Court (relying on 

issue as raised by Rosen- 
bergs). 

d. Conduct of prosecutor. 

5. Court had no jurisdiction over person 
of Sobell because he was forcibly 
seized in a foreign county. ^ 

In the Court of Appeals on Petition for 
Rehearing: 

1. Double conspiracy argument. 

2. Error in receipt of evidence of po- 

litical views on issue of intent. 

3. Denial of Fuller Bill of Particulars 

was error. 

In the Supreme Court on Petition for Writ 
of Certiorari: ,v 

1. Double conspiracy argument. 

2. Whether Sobell was denied a fair 

trial. 

a. References to ^^treason*'. 

b. Testimony relating to Com- 

. munist Party membership 

and activity. 

c. Conduct of trial judge 

prosecutor. . 

d. Evidence of flight to Mexico* 

e. Evidence that defendant 
deported from Mexico. 

3. Sufficiency of evidence. . 


stitution. 

5. Constitutionality of statute and suf¬ 

ficiency of indictment. 

6. Alleged kidnapping of defendant. 

In the Supreme Court on Petition for Re¬ 
hearing : 

1. Construction of Espionage Act con¬ 

flicted with Treason Clause of 
Constitution. 

2. Proof of Communist Party member¬ 

ship did not prove requisite in¬ 
tent. 

3. Sentence was arbitrary and appel¬ 

late courts should modify it 



GALiON IRON WORKS & MFG. CO. V. 

BUFFALO-SPRINGFIELD 
ROLLER CO. 

Civ. No. 1338. 

United States District Court 
S. D. Ohio, W.’ D. 

Oct. 30, 1952. 

Suit for infringement of a patent and for 
a declaratory judgment that patents owned 
by defendant were invalid and not infringed 
by plaintiff. Defendant filed four counter¬ 
claims for infringement of three patents by 
plaintiff and a declaratory judgment of in¬ 
validity and non-infringement of plaintiff’s 
patent. The District Court, Nevin, C. J., 
held that certain claims of plaintiff’s patent 
were valid and infringed by defendant and 
that defendant’s patents were invalid. 

Judgment for plaintiff. 

1. Patents €==328 

Greiner Patent No. 2,442,563 for road 
roller frame means for protecting motors 
and radiators from dust is invalid. 

2. Federal Civil Procedure €=2262 

In non-jury cause^ the plac^of District 
Court’s opinion must be taken by formal 
fact findings and conclusions of law sepa¬ 
rately stated and numbered. ^ 


A patent is presumed to be valid, and 
burden rests on party assailing it to prove 
its invalidity. 

4. Patents €=26(l) 

The fact that patent claims are com¬ 
bination claims does not of itself render 
patent invalid, but claims are invalid, un¬ 
less combination is a new one. f 

5. Patents €=26(2) 

Where an old article must be physically 
changed, even slightly, to fit new use of 
article covered by combination claims of 
patent, it becomes a new machine or manu¬ 
facture within patent law. 

6 . Patents €=9I(I) 

In patent infringement suit, burden 
was on defendant corporation to prove by at 
least a preponderance of evidence its con¬ 
tention that patentee was not original in¬ 
ventor of subject-matter of patent, but that 
invention was conceived and originated by 
another and disclosed by him to patentee be¬ 
fore any conception of invention by pat¬ 
entee. 

7. Patents €=3l2(|5/8) 

In patent infringement suit, burden 
was on defendant, asserting plaintiff’s 
laches, to prove such laches as to estop 
plaintiff from enforcing patent, if valid, 
against defendant. 

8 . Patents €=312(15/8) 

In patent infringement suit, burden was 
on defendant, asserting plaintiff’s laches, 
to show that /fielay, if any, in bringing 
suit, resulted in injury to defendant be¬ 
cause of some inequitable conduct of plain¬ 
tiff and that there was such a delay as 
resulted in injury or prejudice to defend¬ 
ant, rendering it inequitable for plaintiff to 
prevail. . 

9. Patents €=328 

Keeler Patent No. 2,197,395, claims 1, 
4, 13/ 18, for a trencE roller, are valid and 
were infringed. > 'f • • : . i.iq 

10. Patents 0=20 

Mere repositioning or transposition of 
parts of old machine does not constitute 
invention. , , • . ... . 
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UNITED STATES v. ROSENBERG 

Cite as 1&5 F. 2 a 583 


135 F.2d 482, to support their contention 
that the form and not the substance of a 
trust is determinative of the inciflcncc of 
taxation and that no judicial inquiry into 
the conduct of the parties or the actual 
operation of the trust should be made. 
Respondent seeks to distinguish that rul¬ 
ing. \Vc do not think it should l>e ap¬ 
plied to the facts of this case. The rule 
expressed in Commissioner of Internal 
Revenue v. Tower, 327 U.S. 280, 291, 66 
S.Ct. 532, 538, 90 L.Ed. 670, ‘‘I^y the sim¬ 
ple expedient of drawing up papers, single 
tax earnings cannot be divided into two 
tax units and surtaxes cannot be thus 
avoided”, evidences an intention that the 
results achieved is the criteria for deter¬ 
mining the incidence of taxation rather 
than the '‘legal paraphernalia” employed 
to attain such results. The Tax Court 
was justified in considering the results 
achieved rather than limiting its consider¬ 
ation to the language of the trust agree¬ 
ments. In support of its conclusion, the 
Tax Court could properly consider the fam¬ 
ily relationship of all the parties; the 
parents’ desire to divest themselves of their 
interest in the partnerships; the manner 
of creation and number of the trusts; that 
the father admittedly wanted his three sons 
to carry on the business; that the two 
elder sons did manage it; even if not 
tacitly admitted, the inference, at least, that 
the gifts of cash to each son were applied 
to the purchase of the partnership inter¬ 
est which was transferred to the trusts 
created for each son’s benefit; and that 
notes given for the balance were paid from 
partnership profits; in short, the entire 
background of the transactions and busi¬ 
ness which earned the income. 

[4, 5] The findings of the Tax Court ^ 
that it was the intention of the grantors 

3. “Wo believe that it is fair to infer from 
the facts of this case that althou^^li the 
distributions of trust income were to be 
made at the ‘discretion’ of the trustees, 
the intention of the prantors was that 
the b'^neficiarios could have wliat they 
wanted of the trust income and that the 
discretionary provision was more in the 
nature of a safemiard to bo withheld un¬ 
less family considerations dictated its 
enfor(‘ement. All)eit there is no evidence 
of any collusion Ity the truste<‘-bene- 
ficiaries, on the other hand, there is no 



that the beneficiaries “could have what 
they wanted of the trust income” and that 
they “re(iucstcd and got such amoimts of 
trust income as they desired” arc supported 
by the evidence and, since the beneficiaries 
possessed such command over the distribu¬ 
tion of the income of the trusts, such in¬ 
come, whether distributed or not, is tax¬ 
able to them. Spies v. United States, 8 
Cir., 180 F.2d 336. The decision of the- 
Tax (Tourt is neither contrary to law, nor 
clearly erroneous as without factual sup¬ 
port. It is therefore, affirmed. 

IIUTCIIESOX, Chief Judge (dissent- 

in?)- 

In agreement with the views of the 
dissenting judges of the Tax Court, I dis¬ 
sent from the opinion of the majority. 

Rehearing denied, IIUTCTIES07:, Chief 
Judge, dissenting. 


UNITED STATES v. ROSENBERG et al. 
Nos. 137-138, Docket 22201, 22202. 

United States Court of Appeals 
Second Circuit. 

Argued Jan. 10, 1052. 

Decided Feb. 25, 1052. 

Rehearing Denied in No. 22201 
April 8, 10.52. 

Defendants wore convicted in the Ignited 
States District Court for the Southern Dis¬ 
trict of N»‘W York, of conspiracy to violate 
Espionage Act hy coini>ining to coimnunicate 
secret information to Russia, and they ap¬ 
pealed. The Court of Appeals, Fraidq Cir- 

evidonco of any substantial discretion 
exercisc'd. The evidence indicate.s that 
the l>eneticiaries requested and got such 
amoimts of trust income as they desired. 
The fair inference is that they got wiiat 
they wanted. In our opinion the evi¬ 
dence is sufficient to cause this trust in¬ 
come to be taxed to the beneficiarie.s. 
Edward Mallinckiodt, ,Tr., 2 T.C. 1128; 
affirmed [Mallinckrodt v. Niman, S Cir.] 
Idt; F.2d 1. K.Igar R. Stix. d T.C. 1140; 
atfirmed [2 Cir.j 152 F.2d 5l)2.’’ 

















ciiit JudKC, held, inter alia, that evidence sus¬ 
tained convictions. 

Judgment aflirmod. 

See also 10 F.R.D. 521. 

1. War and National Defense G=48 

The Espionage Act makes criminal, 
and subject to prescribed penalties, thq^ 
communication of prohibited information to 
advantage of any foreign country, even if 
such communication docs not injure this 
country, and regardless of whether foreign 
country be friend or enemy. 

2. Indictment and Information <^\ iO(IO) 

Indictment for conspiracy to violate 
statute prohibiting communication of pro- 
hibitcfl information to advantage of foreign 
nation, wliich followed langua.gc of statute 
was not fatally defective by reason of ab¬ 
sence of allegation that information fur¬ 
nished was not public, since statutory kiii- 
guage necessarily imported correct judicial 
interpretation that statute was ina])plicable 
to public information. 18 U.S.C..A. §§ 793, 
794; Fed.Rulcs CrinnEroc. rule 7(c), 18 
U.S.C.A. 

3. Constitutional Law 0^258 

War and National Defense 0^36 

Espionage Act is sufficiently definite 
and certain in conduct it prohibits to apprise 
public thereof, and is consonant with due 
process. 18 U.S.C.A. §§ 793, 794; bed. 
Rules Crim.Proc. rule 7(c), 18 U.S.C.A.; 
U.S.C.A.Const. Amend. 5. 

4. Constitutional Law <^90 

War and National Defense <^30 

Espionage Act forbidding communica¬ 
tion of prohibited information to advantage 
of any foreign country when done so with 
reason to believe that same is to be used to 
injury of United States or to advantage of 
foreign nation, is not invalid under First 
Amendment to Federal Constitution, since 
statute forbids nothing except communica¬ 
tion and communication to foreign govern¬ 
ment of secret material is not within area 
of protected free speech. 18 U.S.C.A. §§ 
793, 794; U.S.C.A.Const. Amend. 1. 

5. Criminal Law <©=5l3 

A criminal statute must be sufficiently 
definite to give notice of required conduct 
to one who would avoid its penalties, and to 


guide judge in its apidication and lawy^'^ 
in defending one charged with its violatipn^A^i^ 
but no more than reasonable degree of cer^ ^ 
tainty is demanded and risk is upon he who 
deliberately goes perilously close to area 
of proscribed conduct that he may cross 
prohibited line. U.S.C.A.Const. Ainenc^ 
5,6. ' 

6. Criminal Law C=^742(I) 

Under federal judicial system, credF 
bility of witnesses in criminal prosecutioa 
and reliability of testimony is for jury, and 
court is not allowed to consider such ques¬ 
tions. 

7. Conspiracy 0^47 

Evidence sustained convictions fer 
cr'ns])iracy to violate Espionage Act. 18 
U.S.C.A. §§ 793, 794. 

8. Criminal Law 0^656(2) 

In prosecution of defendants for con¬ 
spiracy to violate Espionage Act, wherein 
it was contended that trial judge had been 
guiltv of misconduct which bad deprived 
defendants of fair trial, when judge alleg¬ 
edly took too active a part in trial by his 
questioning of witnesses, record established 
that such examination as had been made by 
judge had mierely been for purpose of 
bringing out true facts of case and had 
not been beyond permissible range of 
judge’s discretion. 18 U.S.C.A. §§ 793, 79-1. 

9. Witnesses 0=248(1) 

Federal trial judge docs not function 
as umpire or moderator, but sits to see that 
justice is done in cases heard before him. 
and it is his duty to see that case is pre¬ 
sented in such manner as to be understood 
by jury, as well as by himself, and for such^^. 
purpose he may question witnesses for pur¬ 
pose of disclosing and clarifying facts. 

10. Criminal Law 0=658(8) ■ 

A federal judge may comment outright 
on any portion of evidence and tell jury im¬ 
pression received by him as result theteoff^’ 
provided that judge also advises jury that 
they are in no wav bound by judge’s 
pressions of opinion. ^ ^ 

11. Criminal Law 0=390 

In prosecution for conspiracy to vio¬ 
late Espionage Act, allegedly committed^ 
when defendant.s combined to communifatCa 


pbb'm of Soviet Socialist Republics doc- 
^^lent?, writings, sketches, notes and other 
^.ifoimation relating to National Defense 
the United States, with intent and rea- 
to believe that it would be used to ad- 
vintagc of Soviet Union, evidence that 
defendants had express preference to Rus- 
ePan social and economic organization over 
that of this country, was competent and rel¬ 
evant as bearing on possible motive for 
caving or possible intent to do so. 18 U.S. 
F.A. §§ 793, 794. 

12. Criminal Law C=390 

In prosecution for conspiracy to violate 
r^nionage Act by furnishing information 
to Rus.^ia to her advantage and disadvan- 
of the United States, wherein witness 
testified that American Communist Party 
was part of, and subject to Communist In¬ 
ternational, that party received orders from 
Russia to propagandize, spy and sabotage, 
and that party members were compelled to 
CO along with such order, evidence that 
fondants were members of Communist 
Party was admissible as tending to show 
motive or intent to aid Russia. 18 U.S.C.A. 
§§ 793, 794. 

13. Criminal Law C=338(7) 

Whether evidence of membership in 
Communist Party should be permitted to 
come into espionage trial and extent of such 
evidence to be admitted, is matter for care¬ 
fully exercised judicial discretion of trial 
judge. 18 U.S.C.A. §§ 793, 794. 

14. Criminal Law C=698(l) 

testimony of fellow conspirator in 
prosecution for violation of Espionage Act 
by furnishing secret information to Russia 
^vith requisite intent, when not objected to 
itt trial as being inadmissible as hearsay, 
^vould thereafter be considered and accord¬ 
ed its natural probative effect, as if it wxre 
iu law admissible. 18 U.S.C.A. §§ 793, 
794. 

'■r : . 

•5. Criminal Law C=386 

In prosecution for conspiracy to violate 
^■-^pion'ige Act by furnishing secret infor- 
nviiion to Russia with requisite intent, 

■‘lerein witness had testified that certain 
^^cfoiidant had said that certain w'oman who 
'^'as go-between for Russian agents proba- 
knew defendant, and another witness 


stated that defendant told him tliat lie naa 
once talked to such woman on teleplKmc, 
testimony of woman involved that she hiid 
received several telephone calls from per¬ 
son who callecl himself by first name of de¬ 
fendant and who disclosed, during talk, that 
he lived in area in which defendant, in 
fact, lived was properly admitted. 18 U.S. 
C.A. §§ 793, 794. 

16. Criminal Law €=566 

In prosecution for conspiracy to violate 
Espionage Act by furnishing secret infor¬ 
mation to Russia with requisiU- intent, 
wherein witness had testified that main de¬ 
fendant had said that certain woman who 
was go-between for Russian agents proba¬ 
bly knew defendant, and another witness 
stated that defendant had told him that be 
had once talked to such woman on tele¬ 
phone, and such woman testified that she 
had received messages from person who 
had same first name as defendant and wno 
she identified from conversation, as living 
in area in which defendant lived, evidence 
warranted jury inference that defendant 
was person who, by telephone, gave such 
woman information wliich was transmitted 
to Soviet agent. IS U.S.C.A. §§ 793, 794. 

17. Conspiracy G=48 

In prosecution for conspiracy to violate 
Espionage Act by furnishing secret infor¬ 
mation to Russia with requisite intent, in¬ 
struction that because of development of 
highly destructive weapons and their highly 
guarded possession by nations existing in 
state of tension with one another, enforce¬ 
ment of espionage laws takes a new signifi¬ 
cance, was not tantamount to license to 
trier of facts to yield to their emotional 
bras and return verdict of guilty regardless 
of evidence and was not error. 18 U.S.C.A. 
§§ 793, 794. 

18. Criminal Law 0=785(3) 

In prosecution for conspiracy to violate 
Espionage Act by furnishing secret infor¬ 
mation to Russia with requisite intent, 
wherein defense counsel argued that testi¬ 
mony of witness for state should not be 
credited because same was given as part 
of understanding that witness’ wife would 
not be prosecuted for similar offense and 
witness would receive relatively, light sen- 
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tence in return therefor, instruction that 
jury should consider whether witnesses tes¬ 
tified as result of business difficulties or 
for some other unknown reason, was not 
error as inaccurate characterization of de¬ 
fendants’ argument, since judge had no 
duty to repeat all arguments of lawyers 
which jury had heard a short time previous¬ 
ly and especially so when he had explicitly 
told jury that he couUl not cover all argu¬ 
ments. 18 U.S.C.A. §§ 793, 794. 

19. Criminal Law 0=^371(1), 695(1) 

In prosecution for conspiracy to violate 
Espionage Act by furnishing secret infor¬ 
mation to Russia with requisite intent, tes¬ 
timony of alleged co-conspirator, who was 
not named as defendant in present case, 
that certain defendant had admitted steal- 
ing proximity fuse from his place of em¬ 
ployment and giving same to Russia, from 
which word “stealing” was stricken on ob¬ 
jection, was admissible to snow intent on 
defendant’s part to aid Russia, and it was 
not error to refuse to strike all of such 
testimony. 18 U.S.C.A. §§ 79o, 794. 

20. Witnesses 0252 

In prosecution for conspiracy to \ iolate 
Espionage Act by furnishing secret infor¬ 
mation to Russia with requisite intent, 
wherein it appeared that co-conspirator, 
who was not on trial with defendants, had 
furnished sketches of lens mold and atom 
bomb to one of defendants, admission in 
evidence of reproduction sketch by such co¬ 
conspirator for purpose of illustrating wit¬ 
ness’ testimonial description of information 
imparted to defendants was not error, but 
such sketches would ordinarily be admis¬ 
sible under rule permitting witness to clari¬ 
fy his testimony by written illustratiorp. 
18 U.S.C.A. §§ 793, 794. 

21. Criminal Law e=545l(4) 

In prosecution for conspiracy to violate 
Espionage Act by furnishing secret infor¬ 
mation to Russia with requisite intent, 
wherein co-conspirator of defendants, who 
was not on trial at present time, had repro¬ 
duced sketch of lens mold and an atom 
■ bomb furnished to one of defendants and 
had testified in relation thereto, when there 
was no contention that sketches were exact 
replicas or the originals sent to Russia, 


it was not error to permit co-conspIrau^^^^^^P? 

superiors to examine sketches and 

as to their accuracy, but same was 

siblc as comment upon substance or " f' 

of another witness’ testimony. | 

22. Criminal Law €=^859 f 

.Where jury, during deliberaiions 

prosecution for conspiracy to violate Ej.. 
pionage Act, requested reading of that po-. 
tion of testimony of state’s witness cover¬ 
ing certain period of time, and judge 
fused, unless asked to do so by jury, ^ * 

grant defense counsel’s request that cross- 
examination also be read for purpose of 
showing precise similarity indicating that' f 
testimony had been rehearsed, when j.- ^ 

rors remained silent after having hear; 
colloquy, refusal to have cross-exaininatioc 
read was within discretion of trial judre. 

18 U.S.C.A. §§ 793, 794. 

23. Criminal Law C^629 

Under statute requiring list of witn^-?^- 
es to be supplied to defendants 
with treason or other capital offense, a! 
least three days before, commcnccir.ci: 
of trial. Government, in prosecution tV 
conspiracy to violate Espionage Act, was ♦ 
not bound to have included in list of ill¬ 
nesses, name of witness whose identity was 
not discovered until after commenceiiicnt 
of trial and whose testimony tended to re- J 
fute defendant’s denial that he had ■ 

passport photographs taken of his fanmy c.* ; 

certain date. 18 U.S.C.A. §§ 793, 794, 3452. , 

24. Criminal Law 0^629 ‘ .1’ 

Statute requiring list of witnesses to | 
be produced on trial for proving indictsKut 
to be furnished to person charged with 
treason or other capital offense, at le^ 
three days before commencement of _ 4 

was not intended to preclude United Staled , , * 
from making use of any material testim^^ ■ ^ 

discovered during progress of » 

merely requires that prosecuting * 

shall in good faith furnish to 
fore trial, names of all Vitnbsses t ^ ^ 
known to him and intended to be used \ ^ 

trial. 18 U.S.C.A. § 3432. / 1 


25. Conspiracy C:=323 

Distinction between single f 

and several related conspiracies is» 
er there is single unified purpose, or ^ 


similar in character which character- 
"""r multiple conspiracies. 

-5 conspiracy C:=^47 

* III prosecution for conspiracy to violate 

- .v.vKigc Act, wherein one of alleged co- 
^'n^pira'tors contended that there were 
^.'-Pti^le conspiracies and that he was not 

Tn cd to be member of conspiracy to ship 
7 ; trniation to Russia, evidence established 
’-•u there was but single conspiracy with 
c minon end consisting of transmission^ to 
c v. icr Union of any and all information 

- lating to national defense, and that par- 
••c”*ar defendant had consented to become 
••-c: :bci* of such conspiracy. 18 U.S.C.A. 

-^3. 794. 

27 . Criminal Law 0=51171(1) 

In prosecution for conspiracy to violate 
t-'^-ionagc Act by combining to transmit 
^ cre: information relating to national dc- 
to Soviet Union, wherein counsel for 
::icular co-consiiirator at end of trial 
■ .I'.owledgefl goud behavior of prosecutor, 
r.:. :d established tb.at prosecutor had not 
euilty of any misconduct prejudicial to 
suc'i co-conspirator or which could have 
• rived him of fair trial. IS U.S.C.A. §§ 
7y3, 794. 

2 ?.. Criminal Law 0=5338(7) 

In prosecution for conspiracy to violate 
Espionage Act by delivering secret infor- 
" .ition to Russia, wherein Government’s 
ffieory was that certain co-conspirator had 
f.ed to Mexico to escape prosecution, in¬ 
troduction in evidence as entry in regular 
course of card made by Immigration In- 
ctor at time co-conspirator had re-enter¬ 
ed ‘lie United States, which stated that co- 
ernspirator had been deported from Mexico^ 
■'^as proper and not objectionable as being 
irrelevant since it tended to preclude jury 
mfercnce that co-conspirator had returned 
jluntarily to stand trial. 18 U.S.C.A. §§ 
7>3, 794; 28 U.S.C.A. §§ 1732, 1733. 

29. Criminal Law C=5434 

Card made by Immigration Inspector 
'h^\ving that person had re-entered United 
-''■'tes and had been deported from Mexico 
' •admissible in evidence under statute 
•'eiatiiig to records made in regular course 
"’usmess, when inspector was required as 


case of every deportee from Mexico, and 
when inspector, who made entry, testified 
at trial and was available for cross-exami¬ 
nation as to extent of his observations and 
his reasons for making entry. 28 U.S.C.A. 
§§ 1732, 1733. 

30. Criminal Law 0=968(4) 

In prosecution for conspiracy to violate 
Espionage Act in which one of charged co¬ 
conspirators contended that he had been 
illegally abductud by Mexican police from 
his residence in Mexico City and taken 
across border into the United States and 
delivered into immediate custody of United 
States agents, and that conviction was there¬ 
by nullity, failure of such defendant to 
make pre-trial motion challenging juris¬ 
diction over his person when all such infor¬ 
mation was known to defendant, and fail¬ 
ure, when Guvernment introduced evidence 
showing legal deportation, to show facts of 
allegc'd illegal abduction, precluded asser¬ 
tion of such matters by motion in arrest of 
judgment entered. Fed.Rules Crim.Proc. 
rules 12(b) (2), 34, 18 U.S.C.A.; 18 U.S.C. 
A. § 794(b, c). 

31. Criminal Lav; C=9o8(4), 97C(I) 

Motions in arrest of judgment are 
allowed under Rules of Criminal Procedure 
only when indictment charges no offense, 
or court had no jurisdiction over offense 
charged. Fed.Rules Crim.Proc. rules 12 
(b) (2), 34, 18 U.S.C.A.; 18 U.S.C.A. § 
794 (b, c). 

32. Criminal Law €=105 

Personal jurisdiction may be waived 
in criminal case as well as in civil case. 

33. War and National Defense C=35 

Congress possesses power to prescribe 
death penalty for wartime espionage. Fed. 
Rules Crim.Proc. rules 12(b) (2), 34, 18 
U.S.C.A.; 18 U.S.C.A. § 794(b, c). 

34. Criminal Law €=1183 

Under federal criminal practice, feder¬ 
al court has no control over sentence of trial 
court, which is within limits -permitted by 
statute, and could not reduce death penalty 
sentence for wartime violation of Espion¬ 
age Act. 18 U.S.C.A. §§ 793, 794(b, c); 
Fed.Rules Crim.Proc. rules 12(b) (2), 34, 
18 U.S.C.A. 
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35. Conspiracy 0^47 

Offense described by provision of Es¬ 
pionage Act proliibiting coninumication of 
restricted informatic^n to advantage of any 
fore ign nation, without rcg;ird to whether 
such other nation be friend or enemy, is 
distinct from crime of treason as defined 
by Constitution, and parties under trial for 
conspiracy to violate Espionage Act were 
not entitled to constitutional safeguards pe¬ 
culiar to prosecutions for treason. U.S. 
C.A.Const. art. 3, § 3. 

36. Criminal Law 0=^1213 

Fact that trial for conspiracy to vio¬ 
late Isspionage Act was not attended by con¬ 
stitutional safeguards applicalfie to treason, 
for which death penalty is authorizc-d, did 
not render imposition of death penalty for 
such con.'^piracy cruel and unusual punish¬ 
ment. 18 U.S.C.A. § 794(b); U.S.C.A. 
Const. Amend. 8. 


On January 31, 1951, the grand jury in¬ 
dicted Julius and Ethel Rosenberg, David 
Grecnglass, Anatoli Yakolev and Morton 
Sobcll for conspiring between 1944 and 
1950 to violate 50 U.S.C. § 32 ^ by com¬ 
bining to communicate to the Union of 
Soviet Socialist Republics documents, writ¬ 
ings, sketches, ne^tes and information relat¬ 
ing to the nati^mal defense of the United 
States, with intent and reason to believe 
tluit they woidd be used to the advantage of 
the Soviet Union. Harry Gold and Ruth 
Grecnglass were named in the indictment 
as conspirators but not as defendants, and 
a severance for trial purposes was granted 

I. So far as portiiioiit, it reads as follows: 

(a) “Wlioevor, with intent or reason to 
believe that it is to bo used to the in- 
jiiry of the United States or to the ad¬ 
vantage of a foreign nation, cominuni- 
catos, delivers, or transmits, or attempts 
to, or aids or induees another to, ooin- 
iniinicoO', deliver, or trnn.^mit, to any 
forrign go\ernrn('nt. or to tiny faction or 
party or military or naval for(*e within 
a foreign country, whethor recognized or 
unrecognized by the United States, or 
to any representative, ofliccr, agent, era- 
idoyco, subject, or citizen thereof, cither 


as to David Grecnglass, who plead^jJ^ 
gnilly, and as to Anatoli Yakolev. The 
dictment listed ten overt acts done in fur^ 
thcre.ncc of the cotisiiiracy, including the 
receipt by Julius Ri'scnberg from Ruth 
Grecnglass of a paper containing written 
information after a tri]) by Ruth to Xc\v 
Mexico, ^nd the additional receipt by 
Julius from David Grecnglass of a paper 
containing sketches of experiments con¬ 
ducted at the l>os Alamos Rroject. De¬ 
fendant Sohell made a motion for a bill 
of particulars. The government’s answer¬ 
ing afiklavit charged Sobcll with five overt 
acts made in furtherance of the conspiracy, 
all consisting of “conversations” with 
Julius Rosenberg on various dates. The 
trial of the defendants, Julius and Ethel 
R')senberg and Morton Sobcll, in the Unit¬ 
ed States District Court for the Southern 
District of New York, lasted fourteen 
days. 

At the trial, witnesses for the govern¬ 
ment testified to the following: In Novem¬ 
ber 1944, Ruth Grecnglass planned a visit 
to her husband, David, stationed as a sol¬ 
dier in the Los Alamos atomic experi¬ 
mental station. Before her visit, Ethel and 
Julius Rosenberg, sister and brother-in-law 
of David Grecnglass, urged Ruth to obtain 
from David specific information concern¬ 
ing the location, per-onnei, physical de¬ 
scription, security m<asu;es, camouflage 
and experiments at I-os Alamos. Ruth was 
to commit tins iii format ;on to memory and 
tell it to Julius upon her return to New 
York, for ultimate trauimittal to the Soviet 
Union. David, reluctant at first, agreed to 
give Ruth the information Julius had re¬ 
quested. lie told her the location and se¬ 
curity measures of the station, and the 

directly or indirectly, nny document, writ¬ 
ing, code book, signal book, sketch, 
photograph, photographic negative, blue 
print, plan, map. model, note, instrument,^ 
appliance, or information relating to the" 
national defense, shall be punished by im-^^ .2" 
lirisomneiit for not more than twenty 
years: Provid<‘(l, Tliat whoever shall vio¬ 
late the provisions of subsc'ctioii (a) of 
this section in time of war slnill be pun¬ 
ished by death or by imprisonnmiit for 
iH.t more than thirty years * * 50 

U.S.C. § o2 is now contained in the re¬ 
vised Title IS. § 704. 


-panics of leading scientists working there. 
When David returned to New York in 
p)45 (Ui furlough, he wrote out a fuller rc- 
nort on the project for Julius, and sketched 
lens mold used in the atomic exi^crimcnt. 
few nights later, at the Ru.cnhcrg hcjine, 
• (Irecnglasses were introduced to Mrs. 

^idoiancch wliom Julius explained might 
Pc sent as an emissary to collect informa¬ 
tion from D.'ivid in New JMexico. It was 
agreed that whoever was sent would bear 
a torn half of the to]) of a Jollo box which 
would match the half retained in Ruth’s 
josse-sion. Ethel Rosenberg, at this time, 
admitted her active part in the espionage 
V ork Julius was carr\ ing on, and her reg¬ 
ular ta ping of information for him. Julius 
introduced David to a Russian, who ques- 
tioiie<l David about the atomic-bomb oper- 
r.-.iun and formula. In June 1945, Harry 
Gold arrived in Albuquerque with the torn 
halt of the Jello box and the salutation, “I 
come from Julius.” He had been assigned 
t('> the missi(jn by Yakolev, his Soviet su¬ 
perior, and had, the day before liis tri]), 
met, pursiKint to Yakolev’s command, with 
I’.mil I'uchs, British scientist and Jviissian 
spy working at Los Alamos. David de- 
livc:*e(l to Gold information about per¬ 
sonnel in the project who might be re¬ 
cruited for espionage, and another sketch 
of the lens mold, sliowing the basic prin¬ 
ciples of implosion used in the bomb con¬ 
struction. Gold Tcla\cd the information 
to Y.'ikolev. On a revisit of th.e Grecn- 
glasscs to New York, David turned over a 
sketch of the cross-section and a ten-page 
exposition of the bomb to Rosenberg. 
Eihcl typed lip the report, and, during this 
meeting, Julius admitted he laid stolen a 
proximity fuse from a factory, and had 
given it to Russia. After the war, David 
went into business—a small machine-shop 
^with Julius, and Julius several times of¬ 
fered to send David to college on Russian 
money. Julius confided to David that he 
^vas helping the Russians subsidize Ameri¬ 
can students, that he had contacts in New 
Tork and G)hio, and sunplied information 
for siphoning to Russia, that lie trans¬ 
mitted information to Russia on microfilm 
equipment, and that he received rewards 
for his services from the Russians in mon¬ 
ey and gifts. In 1950, Julius came to 


Da\ id and told him to leave the country 
iminodiatcly, since Dr. Euchs, one of 
Gold’s collaborators, had been arrested; 
he, Julius, would supply the money and the 
plan to get to Russia. A month later, after 
Gold’s arrest, Julius repealed the warning 
to flee, adding that he and his family in¬ 
tended to do likewise, and giving David 
$1,000. Julius said his own llight was ne¬ 
cessitated by the fact that Jacob Golos, al¬ 
ready exposed as a Soviet agent, and Eliz¬ 
abeth Bentley, probably knew him. Julius 
said he had made several phone calls to her 
and that she had acted as a go-between for 
him and Golos. Julius gave David an ad¬ 
ditional $4,000 for the trip. Julius had 
passport photos taken, telling the photog¬ 
rapher that he and his family planned to 
leave fur France. After David’s arrest 
for espionage, Ethel asked Ruth to make 
David keep quiet about Julius and take the 
blame alone, since Julius had been released 
after admitting nothing to the F. B. I. In 
f944, Julius several times solicited Max 
Elitcher, a Navy Department engineer, to 
obtain anti-aircraft and fire-control secrets 
for Russia, and in 1948 asked him not to 
leave his Navy Department job because he 
could be of use there in espionage. A 
month or so, later Elitcher accompanied 
Sohell to deliver “valuable information” in 
a 35-millimcter can to Julius, 

According to the government’s witness¬ 
es, Sobcll, a college' classmate of Rosen- 
bc’*g’s suggested to Rosenberg that Elitch- 
cr would be a good source of espionage in¬ 
formation, and he, Sobcll, later joined 
Julius, in urging Elitcher not to leave the 
Xavv Department. According to Julius, 
Pv)hcll regularly delivered information for 
transmittal to Russia. Sobcll (as noted 
above) delivered “valuable information” to 
Julius on an emergency midnight ride aft¬ 
er learning that Elitcher was being fol¬ 
lowed by the F. B. I. He asked Elitcher 
lor a fire-ordinance pamphlet and for the 
names of young engineers who might sup- 
l)ly military information to the Russians. 
In 195;>, Sohell fled to iMexico, used vari¬ 
ous aliases there, and made inquiries about 
leaving Mexico for other countries. He 
was, however, deported from Mexico to 
the United States. 
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The Rosenhergs took the stand and testi¬ 
fied as follows: They had never solicited 
the Grecnglasses for atomic information or 
participated in any kind of espionage work 
for Russia. Julius denied stealing a prox¬ 
imity fuse. He did not, he said, ever know 
Harry Gold or call Elizabeth Bentley. He 
admitted that he and David went into busi¬ 
ness together after the war, but said they 
did not enjoy good business relations. In 
1950, David, according to Julius, excited, 
asked Julius to get a smallpox vaccination 
certificate from his doctor and to find out 
w^hat kind of injections were necessary for 
entrance into Mexico. Ruth had told 
Julius that David stole things while in the 
Army, and Julius thought David was in 
trouble on this account. David asked for 
a few thousand in cash and, when Julius 
refused, told Julius he would be sorry. 
Julius denied that he gave David any 
money to flee, or had any passport pictures 
of his own family taken preparatory to 
flight. He never discussed anything per¬ 
taining to espionage with either Sobell or 
Elitcher although he saw both socially. In 
short, the Rosenbergs denied any and 
every part of the evidence which the gov¬ 
ernment introduced in so far as it con¬ 
nected them with Soviet espionage. So¬ 
bell did not take the stand but he pleaded 
not guilty. At the end of the trial, the jury 
found the three defendants guilty as 
charged. The trial judge sentenced the 
Rosenbergs to death, and Sobell to thirty 
years’ imprisonment. 

Myles J. Lane, New York City (Roy M. 
Cohn, James B. Kilsheimer 3d and Stanley 
D. Robinson, all of New York City, of 
counsel), for United States of America. 

Emanuel H. Bloch, New York City, for 
Julius Rosenberg and Ethel Rosenberg. 


Harold M. Phillips and Edward 
New York City (Howard N. Meyer, NeV^ 
York City, of counsel), for Morton Sobelb 

Before SWAN, Chief Judge, and 
CHASE and FR/VNK, Circuit Judges. * 

FR^\NK, Circuit Judge. 

Since two of the defendants must be p^t 
to death if the judgments stand, it goes 
without saying that w^e have scrutinized 
the record with extraordinary care to see 
whether it contains any of the errors as¬ 
serted on this appeal. 

[1] 1. The Supreme Court has held 

that the Espionage Act of 1917 makes 
criminal, and subject to the prescribed pen¬ 
alties, the conimunication of the prohibited 
information to the advantage of “any for¬ 
eign nation,” even if such communication 
docs not injure this country. Sec Gorin v. 
United States, 312 U.S. 19, 29-30, 61 S.Ct. 
429, 435, 85 L.Ed. 488, where the Court 
said: “Nor do wc think it necessary to 
prove that the information obtained was to 
be used to the injury of the United States. 
The statute is cxidicit in phrasing the 
crime of espionage as an act of obtaining 
information relating to the national de¬ 
fense ‘to be used ♦ * the ad¬ 

vantage of any foreign nation.* No dis¬ 
tinction is made between friend or enemy. 
Unhappily the status of a foreign govern¬ 
ment may change. The evil which the 
statute punishes is the obtaining or fur¬ 
nishing of this guarded information, either 
to our hurt or another’s gain.” ^ Accord¬ 
ingly, the trial judge, in the case at bar. 
properly instructed the jury as follows: “1 
charge you that whether the Union of 
Soviet Socialist Republics was an ally or 
friendly nation during the period of the al¬ 
leged conspiracy is immaterial, and you are 
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I. Ill United States v. Heine, 2 Cir., 151 
P.2d 813, 815, after statinj; that the 
words “to the advantage of a foreign 
nation”, inserted while the statute was in 
process, “greatly enlarged its scope”, we 
went on to say: “ « ♦ ♦ for while it 

is true that it is somewhat hard to ima¬ 
gine instances in which anyone would be 
likely to transmit information ‘relating to 
the national defense,* which w’ould be in¬ 
jurious to the United States, and yet 
not advantageous to a foreign power, it 


is possible to think of many cases where 
information might be advantageous ta. 
another power, and yet not injurious io.,^ 
the United State.s. Tlie section as en¬ 
acted neee.s.sarily implies tliat there are 
some kinds of information ‘relating to 
the national defense’ which must not be 
given to a friendly power, not even to 
an ally, no matter how innocent, or even 
commendable, the purpose of the sender 
may be.” 
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to consider that at an in youi 

^raii^hs.” 

r 2 ] In United States v. Heine, 2 Cir., 
151 F.2d 813, we so interpreted the statute 
3 S to make it inapplicable to information 
which our armed forces had consented to 
have made public. The defendants now 
assert that the indictment, which followed 
the language of the statute, was fatally de¬ 
fective since it did not allege that the mat¬ 
ter there described was not public. But 
the statutory language necessarily import¬ 
ed its correct judicial interpretation. Con¬ 
sequently the indictment was sufficient un¬ 
der Rule 7(c) of the Federal Rules of 
Criminal Procedure, 18 U.S.C.A., which 
provides: “The indictment or the infor¬ 
mation shall be a plain, concise and definite 
written statement of the c.-sential facts 
constituting the offense charged. * * * 

The indictment or information shall state 
for each count the official or customary 
citation of the statute, rule, regulation or 
otlnr provision of law which the defend¬ 
ant is alleged therein to have violated.”* 

[3] In the Gorin case, the Supreme 
Court rejected the contention of the un¬ 
constitutionality of the statute on the 
ground of its vagueness under the due 
process clause of the l ifth Amendment. 
By implication, it sustained the validity of 
the statute against any identical argument 
of vagueness, such as the one urged here, 
under the Sixth Amendment, since the 
Court’s decision was primarily concerned 
with whether the statute set up definite 
enough standards of guilt to advise a citi¬ 
zen of what exactly was forbidden and 
ipso facto a potential defendant of what 


Court’'said [312 U.S. 19, 61 S.Ct. 433]: 
“But we find no uncertainty in this statute 
which deprives a person of the ability to 
predetermine whether a contemplated ac¬ 
tion is criminal under the provisions of this 
law. The obvious delimiting words in the 
statute arc those requiring ‘intent or rea¬ 
son to believe that the information to be 
obtained is to be used to the injury of the 
United States, or to the advantage of any 
foreign nation.’ This requires those pros¬ 
ecuted to have acted in bad faith. The 
sanctions apply only when scienter is 
established. * ♦ ♦ Finally, we are of 

the view that the use of the words ‘na¬ 
tional defense’ has given them, as here 
employed, a well understood connotation. 

* * * National defense, the Government 

maintains, ‘is a generic concept of broad 
connotations, referring to the military and 
naval establishments and the related activi¬ 
ties of national preparedness.’ We agree 
that the words ‘national defense’ in the 
Espionage Act carry that meaning. ♦ * 

The language employed appears sufficiently 
definite to apprise the public of prohibited 
activities and is consonant with due proc¬ 
ess.” ^ 

[ 4 , 5] We think the statute valid under 
the First Amendment as well. The com¬ 
munication to a foreign government of 
secret material connected with the national 
defense can by no far-fetched reasoning 
be included within the area of First- 
Amendment protected free speech. As in¬ 
terpreted in the Gorin case, the statute 
forbids nothing except such communica¬ 
tion. The Court’s decision that the stat- 


2. Rule 7(f) says: “The court for cause 
may direct the filing of .a bill of par¬ 
ticulars.” The Rosenborgs, like Sobell, 
might have requested such a bill if they 
were really confused as to whether or 
not they were charged with transmitting 
secret information. One of the overt 
acta charged in the indictment cov(‘red 
tho reception by .Tulius of sketchrs of 
the experiment conducted at the r»s 
Alamos project, a good indication that 
the material involved was secret. 

3. The defendants argue that the Gorin 
case is not binding here, even on the 
due-process argument, because that case 


“was decided under a concession of va¬ 
lidity of the intent clauses which enabled 
the court to hold that they cured the 
unconstitutional vagueness of the crim¬ 
inal standard.” We find nothing in the 
decision indicating any “concession of 
validity of the intent clauses.” The at¬ 
tack was as broad as the concept of 
Fifth-Amendment due process. Nor do 
we think the Supreme Court, in sus¬ 
taining tho constitutionality of so im¬ 
portant a statute, would rely on clauses 
valid only by concession, without exam¬ 
ining those clauses themselves for con¬ 
stitutional vulnerability. 
















iitc was definite enough to tell citizens 
what was prohibited satisfies appellants 
contention that many legitimate exercises 
of First-Amendment rights will fall within 
the language of the statute. The Court 
said, “This requires those prosecuted to 
have acted in bad faith. The sanctions 
apply only when scienter is established.’* 
Stripped down, defendants’ First-Amend¬ 
ment argument is the same as their argu¬ 
ment under the Fifth and Sixth i. c., 
vagueness—and we think the Supreme 
Court has answered that argument. “A 
criminal statute must be sufhciently definite 
to give notice of the required conduct to 
one who would avoid its penalties, and to 
guide the judge in its application and the 
lawyer in defending one charged with its 
violation. But few words possess tlie pre¬ 
cision of mathematical symbols, most stat¬ 
utes must deal with untold and unforeseen 
variations in factual situations, and the 
practical necessities of discharging the 
business of government inevitably limit the 
specificity with which legislators can spell 
out prohibitions. Consequently, no more 
than a reasonable degree of certainty can 
be demanded. Nor is it unfair to require 
that one who deliberately goes perilously 
close to an area of proscribed conduct 
shall take the risk that he may cross the 
line.” Bo}ce ?dotor Lines v. United 
States, 342^ U.S. 327, 72 S.Ct. 329, 

[6] 2. The defendants, in their briefs 

and ored arguments in this court, have 
attacked the reliability of the damaging 
testimony given against them by the gov¬ 
ernment’s chief witnesses who arc all self- 
confessed spies, and particularly the credi¬ 
bility of the testimony of the Greengiasses, 
one of whom the government has not pros- 

4. The Supreme Court had in mind free 
speech considerations in the Gorin ca.so, 
although there the statute had not been 
attacked on any such specific ground. 
For tho Court said; “The pliilosopliy 
behind the insistence that the prohilu- 
tions ♦ ♦ * upon which thr iiidict- 

mont is based, are limited to the places 
and things wdiicli are .specitically .set out 
in section 1(a) relies upon the tradi¬ 
tional freedom of discussion of matters 
connected with national defense which is 
permitted in this country. It would re- 


ccutcd and the other of whom received 
relatively mild sentence. Doiil)tless, if thaC - 
testimony were disregarded, the conviction 
could not stund. But wliore trial is by ju.. 
ry, this court is not alloweil to consider 
the credibility of witnesses or the relia¬ 
bility of testimony. Particularly in the 
^ederal judicial system, that is the jury’s 
province. 

[7] The jury here were warned by the 
trial judge as follows: “As to the testi¬ 
mony of David Grcenglass, Ruth Green- 
glass and Harry Gold, you must consider 
it carefully and act upon it with caution, 
for they are accused of being accomplices. 
An accomplice in this case is anybody that 
the prosecution charges agreed or con¬ 
federated with any or all of the defendants 
in the commission of the crime charged, 
as alleged in the indictment. I am not 
saying that, because a person is a co-con¬ 
spirator or an accomplice, he or she is not 
to be believed. If this were so, many 
cases in this court could not be proven. 
In the Federal Court a defendant can be 
convicted upon the uncorroborated testi¬ 
mony of an accomplice whose testimony 
satisfies the jury of the defeiitlant’s guilt 
beyond a reasonable doubt.’’ So instruct¬ 
ed, the jury found defendants guilty. 
Faced with such a verdict, this court is 
obligated to assume that the jury believed 
the evidence unfavorable to the defend¬ 
ants. On that assumption, the evidence to 
sustain the verdict is more than ample. 

[8] 3. Defendants, however, tell us 

that the trial judge behaved himself so im¬ 
properly as to deprive them of a fair trial. 
Defendants’ counsel first broached this 
suggestion on a motion for mistrial after 
all the evidence had been heard, said th;it 

quire, urge petitioners, the clearest fort 
of (leelaration by tbe Congre.'^s to bring 
under the statute the obtaining and de¬ 
livering to a foreign government for its 
advantage of reports genernlB' publislied 
and available * * Our court sajd 

in United States v. ITidne, supra [lol 
P.*2d 81 r>], “Obviously, .so drastie a re- 
piTssion of the free exchange of infor¬ 
mation it is wdse cart'fiilly to scrutinize, 
lest extravagant and absurd pons*-quen(*es 
result.” 
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the judge s allcgcci laini mui oecii luaia- 
vcrteiit,” and added that the judge had 
‘ been cxtrcmt'ly courteous to us and af- 
fortled ns lawyers every privilege that a 
giwver should expect in a criminal case.” 
<^non after the denial of this motion, coiin- 
5 cl for the Rosenbergs, summing up for 
the jury, stated that “we feel that the trial 
has been conducted * * ^ with that 

dignity and that decorum that befits an 
American trial.” Still later, the same 
counsel said llnit “the court conducted it¬ 
self as an American judge.” These re¬ 
marks, by a highly competent and experi¬ 
enced lawyer, are not compatible with the 
complaints now made. Nor are those com¬ 
plaints deserved. We think the judge 


him. 

[9, 10] He is charged mainly with tak¬ 
ing too active a part in the trial process 
by his questioning of witnesses. By this 
questioning he is alleged to have (1) em¬ 
phasized key points of the government’s 
case; (2) protected and rehabilitated gov¬ 
ernment witnesses; (3) commented on evi¬ 
dence as immaterial or dismissed contra- 
dictiuns brought out by defense atturnoy 
as not very important or convincing; (4) 
examined the defendants with hostility. 
We have carefully examined each of the 
hundred or so incidents cited by defend¬ 
ants. Several representative incidents arc 
set out in the footnote.^ In general, we 
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5. (1) Allrped onphasizing of Iccy points 

i,J (he (jOVcrninenVs case: 

Dorothy Abel, Ruth's iiistor, was under 
cross-cxainination as to specific declaia- 
lions allegedly made by Julius in her 
l)resenco with respect to the United 
States and the Soviet Union. The wit¬ 
ness had replied that Julius criticized 
our Government boeaiise it w’as “eapi- 
talistio * ♦ * that is about all 1 can 

remember.” Tho following occurred : 

“Mr. E. II. Bloch: What else? 

“The Court: Is that the reason they 
assigned for preferring tho Ru.ssian form 
of government? 

“The Witiie.ss: Yes. 

“The Court: Was there di.^eiission of 
the relative merits of the capitalistic 
form of government tus against eommiin- 
istic form?’’ 

(2) Alleged proU^cilng and rehahlli- 
tating of Government vntncsscs: 

Elitchor had failed to record on his 
direct examination his presence at Julius’ 
lioTiK^ in the w'oek of Christmas, in4t>, 
although he had been asked, in ehrono- 
iegical approach, hi.s meetings with Julius. 
Tho crosjs-examiner: 

“Question: You forgot about that? 

“The Court: Ho wasn’t asked about it 
if I remember and it might have hcen 
nothing to the Government’s case. Th(*re 
is a certain inference in your question 
that ho deliberately withheld it.’’ 

Ruth was being examined on tlie Jeilo 
box side she allegedly obtained fiom 
.fulius and kejtt for many months to 
mateh with the other side luodiieed hy 
Uold. When pr(*s.'sed to (hserihe the 
])rinting or words on this .lello box side, 
she answered that her lack of knowledge 
of details “wu\s not pertinent.” The in- 
terlocut(>r\s motion to strike the answer 
195 F.2d—38 


was granted and the witness admitted 
slie had not looked at tho object in her 
possession. 

“The Court: Now' let mo ask you this: 
w'hat W’as important to you?” 

Tho w’itnos-s replied that her interest 
W’as coiiiiiu d to the use of the Jeilo box 
side as an idontifieation medium to be 
matched with the exp<‘ct(d coiiri(.‘r'.s oth¬ 
er side of the box. 

“The Court: I-lxciise me, when tho 
bearer of the other half of that side of 
the Jeilo box was to come to you, was it 
your ])rimary purpose iu seeiiig w’hether 
the two sides would fit together like a 
jig-saw puzzle? 

“The Witness: Yes. 

“The Court: Very well.” 

(J) Alleged improper conunents on 
€vid( )icv: 

Ruth, on cross-examination, was di¬ 
rected to go over her conversation with 
tho Rosenbergs in November 1044. The 
cross-examiner, for tbe purpose of show¬ 
ing the witness was rehearsed, as<ked 
whether tho witness’ recounting of the 
incident was not a verbatim repetition 
of her direct testimony. The prosi'cutor 
objected; the following was the ruling: 

“The Court: Your objection is sus¬ 
tained. I don’t know exactly what tho 
point is. If the witness has left out 
something, Mr. Bloch would say the 
w'itness didn't repeat the story accurate¬ 
ly, nml the witnesLS repeats it Ticciilately 
and apparently that isn’t good.” 

(4) Alleged hostile eduminalion of de¬ 
fend an ts: 

Bfi the Court: 

“What were your own views about 
the subject matter of the Fnited States 
having any weapon that Russia didn’t 
have at that time? That is, in 1914 and 



















can hna no purpose m unc 
tioning except that of clarification. If, 
with that purpose, he gave witnesses ^vho 
had contradicted themselves a chance to 
resolve that conflict, and took away de¬ 
fendants’ temporary advantage wjth the 
jury, it was an unavoidable incident of 
his unchallenged power to bring out the 
facts of the case. Sec, e. g., Simon v. 
United States, 4 Cir., 123 F.2d 80, 83, cer¬ 
tiorari denied 314 U.S. 694, 62 S.Ct. 412, 
86 L.Ed. 555: “It cannot be too often re¬ 
peated, or too strongly emphasized, that 
the function of a federal trial judge is not 
that of an umpire or of a moderator at a 
town meeting. lie sits to see that justice 
is done in the cases heard before him; and 
it is his duty to see that a case on trial 
is presented in such way as to be under¬ 
stood by the jury, as well as by himself. 
He should not hesitate to ask questions for 
the purpose of developing the facts; and 
it is no ground of complaint that the facts 
so developed may hurt or help one side 
or the other. In no case is the exercise 
of this power of the judge more impor¬ 
tant than in one like this, involving, as it 
does, lengthy circumstantial testimony, the 
force of which may be lost upon tlie jury 
if it is not properly presented or if its 
salient features are not called to the jury’s 
attention at the time. The judge is the 
only disinterested lawyer connected with 
the proceeding. He has no interest except 

1945. A. I don’t recall having any 
vdews at all about it. 

“Q. Yonr mind was a blank on tho 
subject. * * * There wore never 

any discussions about it at all? A. Not 
about that, not about the weapon. 

“Q. Was there any discussion at all 
as to any advantages which the United 
States had to make warfare that the 
Russians didn’t have? A. No, nothing 
of that sort. 

“Q. You never heard any discussions 
that there should be equalization between 
Russia aTid the United States? A. No, 
sir.” 

Julius had expressed to Ethel his be¬ 
lief that David was attempting to “black¬ 
mail” him when David’s requf'st to him 
for money in May or early June, 1950 
wa*s rejected and David had warned 
Julie “I just got to have that money and 
if you don’t get me the money you are 
going to be sorry.” 


more important duty than to see that the 
facts arc properly developed and that their.y' 
bearing upon the question at issue are 
clearly understood by the jury.” If some 
of his questions and comments indicated 
his opinion of the merits of counsel’s at¬ 
tack or of the witnesses’ testimony, it can¬ 
not be^ said that he committed reversible 
error, since, unlike judges in many of our 
state courts, a federal judge may comment 
outright on any portion of the evidence, 
telling the jury how it struck him, whom 
he believed, or disbelieved, and the like, 
provided only that he advises the jury that 
they are in no way bound by his expres¬ 
sions of such views. United States v. 
Aaron, 2 Cir., 190 F.2d 14-1, 140-14/ ; Unit¬ 
ed States V. Chiarella, 2 Cir., 184 F.2d 
903, 908; reversed on g(n’ernnient’s con¬ 
fession of error 341 U.S. 946, 71 S.Ct. 
1004, 95 L.Ed. 1370; Pfaff v. United 
States, 7 Cir., 85 F.2d 309, 311; United 
States V. Warren, 2 Cir., 120 F.2d 211, 
212; Ochoa v. United States, 9 Cir., 167 
F.2d 341, 344; Herron v. Southern Pacific 
Co., 283 U.S. 91, 95, 51 S.Ct. 383, 75 L.Ed. 
857; Glasscr v. United States, 315 U.S. 
60, 82, 62 S.Ct. 457, 86 L.Ed. 680. 
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Here the trial judge said in his charge: 
“No matter how careful a judge may be 
to avoid it, there is always the possibility 
that the jury or some particular juror may 
get an impression that the judge has some 

The Court: 

“Q. Blackmail you. WHicn did lio try 
to blackmail you? A. Well, lie threat¬ 
ened me to get money. I considered it 
blackmailing me. 

“Q, What did he say he would do if 
you didn’t give it to him? You said he 
said you would be sorry. A. Yes. I 
consider it blackmail when somebody says 
that. 

“Q. Did he say what he would do to 
you? A. No, he didn’t. 

“Q. Did he say he would go to the au¬ 
thorities and tell them you were in a 
conspiracy with him to steal the atomic 
bomb secret? A. No. 

“Q. Do you think that was what he 
had in mind? A. How could I know 
what he had in mind. 

“Q. What do you mean by blackmail 
then? A. Maybe he threatened to punch 
me in the nose or something like that.” 


I 

\ 


k 

* 


i 

* 

i 



.. - -- -- 

noccnce of the defendants, or that he 
thinks that some particular phase of the 
case is more important than another, or 
that some particular witness is more cred¬ 
ible than another, or that a certain infer¬ 
ence of fact should not be made and so 
on. If you have formed any such impres¬ 
sion you must put it out of your mind 
and utterly disregard it. Nothing I have 
said during the trial nor in these instruc¬ 
tions was intended to give any such im¬ 
pression; nor were any remarks or ques¬ 
tions addressed to any of the witnesses 
or to counsel so intended. On the con¬ 
trary, I have been scrupulously careful to 
avoid any comment which might even re- 
mot(4y suggest that I considered the sub¬ 
jects of the weight of testimony, the cred¬ 
ibility of witnesses, the inferences to be 
drawn or the relative importance of one 
segment of the evidence as against anoth¬ 
er, of the determination of the guilt or in¬ 
nocence of the defendants, as coming with¬ 
in the orbit of any of my functions as 
the presiding Judge in this trial. And so 
I tell you again, you are the sole and ex¬ 
clusive judges of the facts of this case; 
you, and you alone, will pass upon the 
credibility of all the witnesses, all in ac¬ 
cordance with the instructions on that sub¬ 
ject, which I shall give you later. De¬ 
spite anything said by me or by counsel, 
your recollection of the testimony must 
prevail whenever your recollection differs 
from w'hat I have said or what counsel 
for either side have said in argument or 
otherwise; it is for you to determine what 
the proofs adduced by both sides disclose, 
regardless of anything said by me in the 
brief and necessarily incomplete summaries 
which I have given you of the contentions 
of the parties; and it is for you and you 
alone to weigh the proofs, draw such in¬ 
ferences' of fact therefrom as you deter¬ 
mine should be drawn and to decide each 
and every one of the issues of fact in the 
case.” 

[11] 4. Evidence was introduced to 

the effect (1) that the defendants ex¬ 
pressed a preference for the Russian social 
and economic organization over ours, and 
(2) that the defendants were members of 


this evidence was incompetent to show 
they would commit espionage for Russia, 
and that it improperly inflamed the jury 
against them. We think the evidence pos¬ 
sessed relevance. An American’s devo¬ 
tion to another country’s welfare cannot 
of course constitute proof that he has spied 
for that other country. But the jurors 
may reasonably infer that he is more like¬ 
ly to spy for it than other Americans not 
similarly devoted. Hence this attitude 
bears on a possible motive for his spy¬ 
ing, or on a possible intent to do so when 
there is other evidence in the case that he 
did such spying. We have held such testi¬ 
mony admissible in a similar case involv¬ 
ing espionage for Nazi Germany. United 
States V. Molzahn, 2 Cir., 135 F.2d 92, 
97, certiorari denied 319 U.S. 774, 63 S.Ct. 
1440, 87 L.Ed. 1721. See also Haupt v. 
United States, 330 U.S. 631, 642, 67 S.Ct. 
874, 91 L.Ed. 1145. 

[12] Communist Party membership pre¬ 
sents a somewhat more complicated prob¬ 
lem than pro-Soviet statements. The gov¬ 
ernment had to prove that the Communist 
Party was tied to Soviet causes in order 
to make membership in it meaningful as 
evidence of motive or intent to aid Rus¬ 
sia. Early in the trial, the trial judge so 
cautioned the jury: “I want you to un¬ 
derstand right at the outset that the fact 
that they were members of the Communist 
Party does not establish the elements nec¬ 
essary to prove them guilty of the crime 
charged in this indictment which is con¬ 
spiracy to commit espionage. ^ * The 

government will have to estal)lish that 
there is some connection between commu¬ 
nism and committing the offense charged 
in the indictment.” To that end, the gov¬ 
ernment put Elizabeth Bentley on the 
stand. She testified that the American 
Communist Party was part of, and sub¬ 
ject to, the Communist International; that 
the Party received orders from Russia to 
propagandize, spy, and sabotage; and that 
Party members were bound to go along 
with those orders under threat of expul¬ 
sion. If the jury believed her, she sup¬ 
plied the missing link connecting the Com¬ 
munist Party with the Soviet Union, and 
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making CJommunist I'arty mcniucrsnip pro¬ 
bative of motive or intent to aid Russia.® 

[13] Of course, such evidence can be 
highly innammatory in a jury trial. 1 his 
court and others have recognized that the 
Communist label yields marked ill-will for 
its American wearer. Sec, e. g., Grant v. 
Readers Digest Association, 2 Cir., 151 
F.2d 733; IMencher v. Cheslcy, 297 N.Y. 
94, 100, 75 N.E.2d 257. Whether and how 
much of that kind of evidence should come 
into a trial like this is a matter for care¬ 
fully-exercised judicial discretion. We 
think the trial judge here did not abuse 
that discretion. Each time Party member¬ 
ship was alluded to, and again in his final 
charge, the judge cautioned the jurors “not 
to determine the guilt or innocence of a 
defendant on whether or not he is a Com¬ 
munist.” It may be that such warnings are 
no more than an empty ritual without any 
practical effect on the jurors; see IMr. 
Justice Jackson in Krulewitch v. United 
States, 336 U.S. 440, 453, 69 S.Ct. 716, 93 
L.Ed. 790." If so, this danger is one of 
the risks run in a trial by jury; and the 
defendants made no effort to procure a 
trial by a judge alone, under Criminal 
Rule 23(a). 

5. Early in the trial Elitcher testified 
that he had accompanied Sobell on a hur- 
ric d ride to the Roseiibergs to deliver “val¬ 
uable" information to Julius. This ride 
was precipitated by Elitcher’s suspicion, 
recounted to Sobell, that he, Elitcher, was 
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teoiiin.-u 

Sobell as follows: “I turiu’d to him and 
said, ‘Well, what does Julie think abouf ' ^ 
this, my being followed?’ He said ‘It is all 
right; don’t be concerned aliout it; it is O. 

K.’ lie then said Rosenberg had told him 
that he once talked to Elizabeth Bentley on 
the phone but he was pretty sure she didn’t 
know who he was and therefore everything 
was all right.” 


[14] Defendants at the trial neither ob¬ 
jected to this testimony nor moved to 
strike it. They now contend that it was 
inadmissible hearsay. The government 
contends that it was not hearsay since it 
was a report of a statement by Sobell, 
one of the Rosenbergs’ fellow conspirators, 
about something Rosenberg said in fur¬ 
therance of tb.e conspiracy. If we assume 
that this contention is not sound,” never¬ 
theless the jury w'as properly allowed to 
consider this testimony. For, as the Su¬ 
preme Court has held as to hearsay testi¬ 
mony: “If evidence of this kind is ad¬ 
mitted without objection, it is to be con¬ 
sidered, and accorded its natural probative 
effect, as if it w'cre in law admissible.” 
S])il!cr V. Atchison, T. & S. F. Ry. Co., 
253 U.S. 117, 130, 40 S.Ct. 466, 472, 64 L. 
Ed. 810; Dias v. United States, 223 U.S. 
442, 450, 32 S.Ct. 250, 56 L.Ed. 500; 
Schlemmer v. Buffalo, Rochester 8c P. Ry. 
Co., 205 U.S. 1, 8, 9, 27 S.Ct. 407, 51 L. 
Ed. 6S1; Dowling v. Jones, 2 Cir., 67 F. 
2d 537, 539. The fedicral autliorities are 
unanimous on this point.’*^ 


6. Sf lx'll ar;;iios tlint proof of lii.‘> Coin- 
niiini.-^t Party inrm}'.<*rsliip in IPdl wa-s 
too r--innto to bear on liis intemt to join 
tlio rnr)spirn«*y in 19Id. We think not. 
In United States v. ITolzahn, supra, wc 
held admissible statements evidencing de¬ 
fendant’s sympathy with the Na:-ii regime 
.seven years before the alleged conspiracy 
began. 

7. See also Skidmore v. Baltimore & Ohio 
R. Co., 2 Cir., 167 F.2d 54, Gi. 

8. Tlio Rosenborgs argue that the stnte- 

iiKuit -was not made in furtherance of the 
cons])iracy, since Elitcher wa.s not a 
member of the conspiracy or an active 
source of inft»rmation to it. Oov'- 

ornincnt auswcr.s, v^dtli reason, that Ro.s- 
enberg considered Elitcher still a good 
prospect for (‘spionage, and the state- 


iiient wa.s made to calm him dfwvn so that 
ho jnight be williag in tlie fiiiure to cuii- 
tribuLc. 

9. 9''rue, we may, of our own motion, no¬ 
tice egregiuu.s errors to which there were 
no objections below, if they ‘‘seriously 
affect the fairness, integrity, or public 
reputation of judicial proceedings.” 
Johnson v. United States, 31J U.S. 189, 
200-201, 03 S.Ct. 549, 555, 87 L.Ed. 
704; Criminal Rule 52(b). That excep¬ 
tion might conceivably govern here if 
wo believed the failure to object to this 
testimony resulted from the incompetcnco 
of defendants’ counsel. But the record 
shows that defendants’ counsel were 
singularly a.stiito and conscientious. We 
know, too, tliat an al)le trial lawyer, for 
one or more of a variety of reasons, will 
often withhold an objection to the recep- 



p,,s'"lT'-^nbcrg had said Mi<s I’cnllcy 
probably knew him. The jury was there¬ 
fore entitled to hedieve, on the basis of 
].'u:‘cher’s and Grcenglass’ testimony that 
Indus had six^ken on the I'lionc to Miss 
IPiiiley. In those circr.mslane.c>, we sec 
^10 error in permitting Miss Bentley to 
testify, over defendants’ objections, as fol¬ 
lows: She received several plume calls in 
1943 from a man who called himself “Juli- 
—whose voice she did not reeogiiizc. 
She would then call Golos, a lop Russian 
spy, and give him Julius’ messages—acting 
as a go-between for “Julius” and Ciolos. 
From her talks with “Julius” and Golos, 
she learned that “Julius” lived in Knicker¬ 
bocker Village—wdicre, in fact, Rosenberg 
lived. 

[16] Tlie testimony of Elitcher and 
(ji'ccnglass supplied siiriicicnt circumstan¬ 
tial evidence to make it proper to allow 
the jury to infer that it w’as Julius Rosen¬ 
berg, the defemdant wdio, by phone, gave 
Miss Bentley the information she passed 
on to Golos. Jarvis v. United States, 1 
Cir., 90 F.2d 243, certiorari denied 302 U. 
S. 705, 5S S.Ct. 25, 82 L.Ed. 544; 7 Wig- 
more, Evidence, scc. 2155. Moreover, ac¬ 
cording to Greenglass’ testimony, Julius 
Rosenberg told the Grcenglasscs that an 
emissary would contact them in New' I\Iex- 
ico bearing greetings from himself, Julius; 
Harry Gold testified that, by command of 
Z abolev, another spy, he, Harry Gold, bore 
the greeting, “I come from Julius,” when 
he met up wdth the Grcenglasscs, per ar¬ 
rangement, in Ad"iqucr(]ue. 4 he trial 
iii'igo, of course, tuld tlie jury that they 
were free to accept or rcjvct the inferone(‘ 
that it was Roscnlierg w lio crdled Miss 
Bentley. 

[17] 6. The trial jiulgc instructed the 

jury: “Because of the development of 
highly destructive weapons atid their high¬ 
ly guarded possession by nations existing 
in a state of tension with one another, the 
enforcement of the espionage laws takes 
on a new significance. Our national well- 

tion of hoaisay. AVlion bo f as dniie so, 
mill it turns out tlint tho jury’s vor- 
(lict is advor.se to his cli.'Ut, the lawyer 
may not assent that rore'ption as error. 


ing on the secrets of our dcfen:;C.” Con- 
ceniiiig this statement defendants argue: 
“Tlie mandate to tho jury to correlate the 
Iciisloiis of the times with the ‘new sig¬ 
nificance’ to enforce the espionage law^s 
was not only an irrelevance, hut bccn'^cd 
the triers of the facts to yield to their emo- 
tieuial bias and insinnalcd that it would 
be a reflection on their resiions’.hility as 
patriotic citizens if they returned a ver¬ 
dict other than ‘guilty.’” We do not 
agree. For the judge also said that he did 
“not mean that the mere allegation or use 
of the w'ord ‘espionage’ should justify con¬ 
victing innocent persons”; and he cau¬ 
tioned the jurors that it w'as their duty “to 
approach [the] ta.sk of determining the is¬ 
sues with * * * minds complcn-ly bar¬ 

ren of prejudice or sympathy,” to “weigh 
the evidence in this case calmly and dis¬ 
passionately * * It can hardly be 

seriously contended that commenting on 
the “new significance” of espionage law' 
enforcement gave the jury a green light to 
convict on emotions rather than evidence. 

[18] 7. In summing up, Rosenberg’s 

counsel argued to the jury that the Green- 
glasses’ testimony should not be credited 
because they testified as part of an under¬ 
standing with the prosecutor that Ruth 
Greenglass w’otiUl not be prosecuted and 
that David Greenglass w'ould receive a rel¬ 
atively light sentence. Wdien, soon after 
the jury heard this argument, the judge 
instructed the jury, he said they should 
consider whether the Greenglasses testified 
as a result of business difficulties,^® ‘‘or for 
some other unknown reason.” It is urged 
that, as this statennmt inaccurately char¬ 
acterized defendants’ argument, it consti¬ 
tutes error. We think not. The judge had 
no duty to repeat all the lawyers’ argu¬ 
ments w'hich the jury had heard a short 
time before. He explicitly told the jury 
that he could not cover all of tlie argu¬ 
ments made by both sides in their summa¬ 
tions, and that his reference to some por¬ 
tions of evidence and not others “should 

10. Tliore was testimony as to such difli- 
culties. 












not be taken as ♦ ^ any indication 

as to [his] opinion of the comparative im¬ 
portance or weight of that particular evi¬ 
dence.” In addition, he explained (as we 
have already noted) that the Greenglasses 
were accomplices, and that their testimony 
must be carefully examined for that rea¬ 
son. 

[19] 8. David Greenglass testified that 

Julius admitted “stealing” a proximity fuse 
from the Emerson Radio Company where 
he worked, and giving the fuse to Russia. 
On objection by defendants to the word 
“stealing,” the court ordered it stricken. 
Defendants complain of the denial of their 
motions to strike all this testimony. They 
urge it was irrelevant since it was not 
shown that the proximity fuse was cither 
secret or connected with national defense. 
The proximity fuse, be it noted, was an 
important World War II development 
which vastly increased the potential dam¬ 
age range of exploding shells. The nature 
of the device itself strongly suggests that 
it was secret, and unequivocally shows that 
it was connected with the national defense. 
At any rate, the testimony was admissible 
to show an intent on Julius’ part to aid 
Russia. 

[20.21] 9. The Rosenhergs contend 

that four Government exhibits (2, 6, 7 and 
8), consisting of sketches made by David 
Greenglass of lens molds and an atom 
bomb were improperly admitted in evi¬ 
dence. Exhibits 2 and 8 are diagrams of 
a clover-leaf type high explosive lens mold 
used in atomic bomb experiments and a 
cross-section of an atom bomb, respective¬ 
ly. David Greenglass testified that these 
diagrams, which he reproduced for use at 
the trial, were accurate replicas of sketch¬ 
es given by him to Julius Rosenberg in 
1945, and last seen by him at that time. 
Greenglass further testified that Exhibits 
6 and 7 were accurate representations of 
lens mold sketches which he turned over 
to Harry Gold, in conjunction with a re¬ 
port on atomic experimentation, in June, 
1045. The original sketches were allegedly 
delivered to Yakolev by Gold and trans¬ 
mitted to the Soviet Union. Greenglass 
explained all four exhibits to the jury and 
used them to illustrate his testimonial de¬ 



scription of the information he 
to Rosenberg and Gold. Such sl;ctchc$ 
would ordinarily be admissible und^r 
“map, diagram, and chart” rule which 
mits a witness to clarify his testimony by 
written illustration, so as to communica^^ 
(^omplicated or confusing information mor^ 
easily to the jury. Golden Eagle Farm 
Products V. Approved Dehydrating Co. > 
Cir., 147 F.2d 359. Defendants also ob¬ 
ject because David’s superiors at Los Ala¬ 
mos were allowed to examine these sketch¬ 
es and to testify that they were reasonably 
accurate portrayals of the lens mold and 
atomic mech.anisms used in the experimeat- 
al station. We see no error here. A wit¬ 
ness may always comment upon the sub¬ 
stance or import of another witness’ tesn- 
mony; there is no rcase.n to differentiate 
between verbal and nonverbal testimony 
in this respect. At no time were the 
sketches held out as those actually trans¬ 
mitted by Greenglass to Russia or exact 
replicas or ccjpies thereof. They repre¬ 
sented only Greenglass’ recollection of 
what he had given the foreign agents. 
Hence there was no infraction of the sec¬ 
ondary evidence rule. 


[22] 10. The jury, during its delibera¬ 

tions, asked for a readiiig of that part of 
Ruth Greenglass’ testimony covering ihc- 
period from the time Rosenberg first ap¬ 
proached her for espionage to the returi 
of her husband to New York in 1945. Out 
of the jury’s presence, defense counsel then 
asked the judge to have read to the jury 
the cross-examination covering the same 
period. The judge said he would not* 
without an express request from the jory. 
After the direct had been read to the jtliT* 
the judge asked them if they had what 
they wanted, and they said yes. Defense 
counsel, then, in the jurors’ presence* 
again requested that the cross-examina-. 

tion be read. The judge at once repH^ 
that he would read only what the jury 
asked for. The jurors remained silent. 
Defense counsel objected. They now tir- 
guc that the failure to comply with then 
request was prejudicial error. We thu^ 


not. We think that th<.‘ jury 


understoo^f 


■r 


from the colloquy that the cross would 
read if the jurors so desired, and that tbeiT 



Cite as 195 F.iJd bb'i 


-ilence meant they had no such desiie. 
Indeed, defendants’ own argument bears 
out: They do not assert that the fail- 
to read the cross was harmful because 
cross contradicted or markedly dif¬ 
fered from the direct, but, on the contrary, 
because it repeated the direct almost word 
for word, so that (say defendants) the ju¬ 
ry, bad it heard the cross, might have con¬ 
cluded that the testimony was a rehearsed 
falsehood. However, but a short lime pre¬ 
viously, Rosenberg’s counsel, in summation 
to the jury, had made precisely that point 
e., that the cross parroted the direct). 

If the jurors had been impressed by this 
argument and, on that account, wanted 
Ruth’s cross to check this very point, they 
would almost certainly have asked espe¬ 
cially that the cross be read, particularly 
after defense counsel, in their presence, 
made this request. Accordingly, we hold 
that the refusal to have the cross read was 
within the trial judge’s discretion. 

11. As part of its case in chief, the 
government introduced testimony that, in 
1950, after the arrest of the British atomic 
phvsicist. Dr. Klaus Fuchs, for espionage 
on behalf of Russia, Julius Rosenberg 
warned Greenglass to leave this country 
by way of IMcxico; that Rosenberg re¬ 
peated this warning after Golds arrest; 
that Julius said he and his wife also in¬ 
tended to flee to Mexico. When the gov¬ 
ernment rested, the Rosenhergs took the 
stand; on direct, among other things, they 
contradicted the foregoing testimony. On 
March 26, 1951, during Julius Rosenberg’s 
cross-examination, he denied having had 
[>assport pictures taken in May or June 
1950; on IMarch 27, 1951, after the defend¬ 
ants had rested their case, the government 
called one Schneider, a professional pho¬ 
tographer, as a rebuttal witness. Defense 
counsel at once objected to any testimony 

11. It roads: “A person charged with 

treason or other capital ofloiuso shall at 
h'ast three entire days before coinraonco- 
nicnt of trial be furnished wdth * * * 

a list ♦ ♦ * of the witnesses to be 

produced on the trial for proving the in¬ 
dictment, stating tlie place of abode of 
each ♦ * ♦ witness.” 

12. No evidence was heard after March 27, 

the last witness. 


by Schneider, on the ground that his name 
was not on the list of witnesses submitted 
before the trial to the defendants in ac¬ 
cordance with 18 U.S.C. § 34324' 1 here¬ 

upon, in answer to questions put by the 
prosecutor, Schneider testified that, on 
March 26, 1951, two F. B. I. agents came 
to see him, and that then for the first time 
had anyone communicated with him about 
the subject for which he was called as a 
witness. Over objection by the defense 
on the ground that Schneider’s testimony 
was “not proper rebuttal,” he was then al¬ 
lowed to testify that, in May or June 1950, 
at his photography shop, he had taken the 
photographs of the Rosenhergs and their 
children, and that at that time Julius Ro¬ 
senberg had said tlie pictures were needed 
to enable the Rosenberg family to go 
abroad.'^ 

[23, 24] The statutory requirement con¬ 
cerning the list of witnesses to be supplied 
before trial has been held inapplicable to a 
rebuttal witness.'-^ Defendants argue that 
Schneider’s testimony was inadmissible, 
since it served merely to corroborate evi¬ 
dence introduced by the government on its 
case-iii-chief and was thus not rebuttal of 
new matter arising on defendants’ case. A 
majority of this court rejects this argu- 
mcntM But, even if this argument is 
sound, the reception of this testimony was 
not erroneous. As it was a reasonable in¬ 
ference from Schneider’s testimony that the 
government did not know of Schneider until 
the day before he was called as a witness, 
it coufd not have included his name in the 
witness-list handed defendants before the 
trial, which began some three wevks earlier. 
Consequently, the statute, properly inter¬ 
preted, did not exclude Schneider’s testi¬ 
mony altogether. See United States v. 
Schneider, 21 D.C. 381, 413: “The statute 
was never intended to preclude the United 

13. Goldsby v. United Sutes, 100 U.S. TO, 

70, 10 S.Ct. 210, 40 L.Kd. 043; Gordon 
v. United States, 53 App.D.C. Iu4, 2.St) 

F. 552, 554. 

14. The writer of this opinion has some 
doubt ns to whether it wvas rebuttal 
within the meaning of the cases relative 
to IS U.S.C. ^ 3132. But see State v. 
McCumber, 2o2 Iowa 13S2, 212 N.\\. 
137. 


















States from making use of any material 
testimony discovered during the progress 
of the trial, and all that it exacts of the 
prosecuting officer is that he shall in good 
faith furnish to the prisoner, before the 
trial, the names of all witnesses then known 
to him and intended to be used at the trial.” 
It might well have been error to refuse a 
reasonable request for adjournment coupled 
with some showing of surprise. But de¬ 
fendants made no such request.^^ 

12. Sobell raises several questions af¬ 
fecting his conviction. The most important 
of these is whether or not he was proved 
to be a member of the Rosenberg-Green- 
glass-Gold conspiracy to ship information 
to Russia. Even accepting all of Elitcher’s 
testimony as true, says Sobell, it showed 
only that he, Solx^ll, conspired with Julius 
Rosenberg to solicit Elitcher’s aid in espio¬ 
nage activities along with that of other 
young engineers, and to send abroad cer¬ 
tain kinds of military engineering and fire 
control information,^^ but no evidence con¬ 
nected him in any way with the Greenglass- 
Gold-Roscn!)erg plan to ship atomic in¬ 
formation from Los Alamos to the Soviet 
Lnion. At the end of the government’s 
case, Sobell’s counsel moved to dismiss the 
indictment on the ground that not one but 
two separate conspiracies had been proved 
by the government,^' one involving Rosen¬ 
berg, Greenglass and Gold, whose purpose 
was the transmission of atomic information, 
and the other involving Rosenberg and 
Sobell, aimed solely at the sending of vari¬ 
ous types of military information abroad. 
The motion was denied, the trial judge 
committing himself to the theory that the 
government’s witnesses, if believed, proved 
one giant conspiracy, to send defense in¬ 
formation abroad, of which the atomic es¬ 


pionage was only one “branch.” Despite 
objection by Sohell’s counsel, the judge-* 
charged the jury, on the one-conspiracy 
theory, as follows: “Again I want to em¬ 
phasize tliat the conspiracy in this case is a^*-' 
conspiracy to obtain secret information per¬ 
taining to the national defense and then to 
transmit it to the Union of Soviet Socialist 
Repul)Iics. It is not a conspiracy to obtain 
information only about the atom bomb. I 
point that out because the Government con¬ 
tends that Sobell was in the general con¬ 
spiracy to obtain information of a secret 
nature. To determine whether IMorton 
Sobell was a member of the conspiracy you 
are only to consider the testimony of Max 
Elitcher, William Danziger and the testi¬ 
mony relating to the defendant Sobell’s 
alleged attempt to flee the country. If you 
do not believe the testimony of Max 
Elitcher as it pertains to Sobell, then you 
must acquit the defendant Sobell. If you 
find that there was a conspiracy and that 
Morton Sobell was a member of the con¬ 
spiracy, any statements or acts of any co- 
consT)irators are binding upon him because 





4. 


4 


1 

i 


the law is that once you have joiiud a con¬ 
spiracy attempting to accomplish an unlaw¬ 
ful objective, the acts of the co-conspira¬ 
tors done in furtherance of the same ob¬ 
jective, even though the co-conspirators are 
unknown to you, are binding upon you.” 


[25J If in fart, Sol)cd is right that two 
conspiracies were proved, then prejudicial 
error has been committed, for Sobell was 
jointly tried with major atomic energy spies 
whose acts and declarations v. eia; he!:! ])ind- 
ing upon him. What distinguishes a single 
conspiracy fri<m several related ones is a 
single unified puri>o^wg a “common end.” 
This “common end” is in contradistinction 
to the “separate ends similar in character” 


15. Cf. INfoXabb v. Enited Slntos, G Cir., llJ.*) 

1\2(1 Sd-’-. STd, reversed on other groiuids 
;MS U.S. GGlh G3 S.Ct. ms. ST L.Ed. SIP; 
A. L. 1. Code of Crinnnnl rroeedure, 
8. EM; v. Xolan, .31 Idaho 71, 

l<d) 1*. Stal<‘ v. rrh.ui. 117 l\:iii. 

I‘, 77; Eraiidoouolie v. IN'ople, 
HM (’olo. 17'>. Sf> I*.2d .577 : State v. 
llardia^n lUS Wash. 1S5 T. 57P. 

16. Tliere w.m.'j nl.^^o evidfaiee that Solndl 
delivered “\altial)le” infuniial ion to Ros- 


en.h-'rg in a o.>-inilliineter lilni can in 
1P.50. 

17. Sohell’s coiin.sel arjjuod that on tlie 
basi.s of the indietinent and information 
obi Mined from an unhiucce.ssriil attempt 
to g.*t a more enlii^^liteiiin^' bill of par- 
rio'ilari', it was impossible for Sulndl to 
ask for a severance e.'irli(‘r on these 
^^rcainds. Althou^Ii SoIk'H's position 
seems well taken, it is not necessary to 
decide any question of waiver involved 
in his failure* to reqnest severance. 



winch charachTi/e nuilliph' cun^joracies. 
United Slates v. McConnell, D.C.E.D.l'a., 
dd.T F. 1(>4, 166. Thus the Supreme Court 
lias saiil tliat defendants wlio st‘])aratrly se- 
cu-e fraiuhileiiL loans tlirougli hanking in- 
siiiutions from a single governmental agen¬ 
cy, by means of a single broker, ha\ e sepa¬ 
rate albeit similar ends, and lack the single 
unified piirjjose of co-conspirators. Kottca- 
kns V. United Stat('s, 32S U.S. 750, 66 S.Ct. 
1239, 90 L.Ed. 1557. On the other hand, 
salesmen who make illegal sales above 
ceiling- jjricc of a particular brand of whis¬ 
ky obtained from a p>articular whole.^:alcr 
have a single unified purpose—to raise il¬ 
legally the price of that whisky: “'Fhe 
whiskey was ih.e same. Tr.c agreements re¬ 
lated alike to its dispusition. They comi)rc- 
licnded illegal sabs in the guise of legal 
ernes. * ^ scheme was in fact 

the same scheme; the salesmen knew or 
must have known that others unknowm to 
tliem were sharing in so large a project”, 
r.lumcnthal v. United States, 332 U.S. 539, 
557-55S, 68 S.Ct. 248, 256, 92 L.Ed. 154. 

[26] A majority of this court have con- 
clu led, on the following grounds, that here 
there was a single unified purpose: The 
“common end’’ consisted of the transmission 
to the Soviet Union of any and all informa¬ 
tion relating to llv national defense; such 
a single aim distinguishes this consj-iracy 
fiTim that ill Kotteakos, where each defend¬ 
ant was interested in obtaining his ow'ii 
trandnlent loan only and not in the success 
of his lelkwv-])orrowers. The case is closer 
te the Ihiimenilial siination, where all tlie 
se.'e.^men had a niiilcd jmrposc to sell liw 
shijimcnt of whisky at an illegally high 
price. Sobell is confusing the particular 
part each conspirator played in the espio¬ 
nage activities with the end-all purpose of 
all tlic conspjirators—the aiding of Iviissia 
by sending to it any and all kinds of secret 

• 8. {^obcll’s coiiTisel. it is true, did not .sub¬ 
mit ;i correct r<<pi(*st to rhar^^e on tin* 
question of wlieihcr the jur.v could infer 
one or two coi)s])iracies from laitcioT’s 
’'■''diaony, II.' did. liowto'er, ask f<;r 
di-rnissal of the indictment at the ('ud 
of ilu- (J.)vi‘rnment’s case on the pu'ouiid 
that two consi»iracie.s wore proved, and, 
again before the cliarge, he objected in 
11)5 r.2d— 


information. It did not matter that Schell 
knew’ nothing of the atomic episodes; he 
is iievcrtludess charged with the acts done 
by Greenglass, Gold and Rosenberg, in fur¬ 
therance of the over-all conspiracy. I'lie 
jury could and did reasonably find that So¬ 
bell consented to the dominant aim, and so 
became a member of the Rosenberg-Green- 
glass-Gold conspiracy. 

The writer of this opinion disagrees. lie 
thinks that there w^as error, in this respect, 
which requires that Sobell be given a new 
trial. I he balance of this paragraph sets 
out the w'ritcr’s reasons for dissenting on 
tliis issue. Even if Sobell, on Eiilcher’s 
testimony, could reasonably be held as a 
nicmher of the Rosciiherg-Gold-Grc'enghiss 
coiiq-iracy, the question of his nieml-ership 
should liave been submitted to the jury. 
Elitcher’s testimony w'ould have supported 
cither of two inferences i. e., that Subcll 
agreed only (1) to transmit certain kinds 
of military information to Russia or (2) 
that he agreed w’ith the other conspirators 
to transmit “any military information of all 
kinds.” The jury should have had the op¬ 
portunity to choose between the inferences 
and to decide whether he actually joined 
the larger conspiracy. See Lefco v. Unit¬ 
ed States, 3 Cir., 74 E.2d 66, 69. “Xol)ody is 
liable in conspiracy except for the fair im¬ 
port of the concerted purpose or agreement 
as he understands it; if later comers change 
that, he is not liable for the change; Ihs 
li.ibility is limited to the common juirposcs 
wTile lie r(Ti]ains in it.” United States v. 
Peorn, 2 Cir., 100 F.2d ‘lOl, 403, per Pe.uT.i <1 
Hand, C. J. The jiidge’^ iustructions ((piti¬ 
ed above) do not, I tliink, make it clear to 
the jury that Sobell, in ord^r to become a 
member of the larger conspiracy, Iiad to 
agree to transmit all kinds of secret infor¬ 
mation, and not just certain kinds wdhcli he 
knew’ about.In effect, he charged that if 

n4vanec to the juflge’s tboory. already 
(uunieiat'd in d-'iiying tlie laoiion for 
(lisnii-c.-sal of tlu* indictnu'nr, that if tlni 
MovrniaK'iitks e\idt nco was believt-d. one 
i'onspii-acy and not two had b<'cn provrd. 

In the eireunistanees, then, the writer 
thinks that the judge, on his own motion, 
should have .siihrnitted the question of 
one or sevt'ral eonspirncios to tlie jury. 
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the jury believed Elitchcr’s testimony, So- 
bell was a member of the lar.e:er conspira¬ 
cy charged in the indictment. 

[27] 13. Sol)ell alleges that the prose^ 

ciitor’s ill attempts at courtroom humor and 
“questions” containing inadmissible testi¬ 
mony deprived him of a fair trial. After 
examining each such incident, we cannot 
agree that, despite the judge’s cautioning 
instructions to convict or accpiit on the evi¬ 
dence alone, they were so important as to 
effect the jury adversely. Many of the so- 
called “loaded” questions were withdrawn 
before answering; objections to others 
were sustained and the prosecutor admon¬ 
ished; nothing in his summation concerning 
the defendants seems to have exceeded the 
liberal limits of legitimate partisanship and 
argumentation our courts customarily allow 
counsel. It is of some significance that So- 
bell's counsel himself, at the end of the trial, 
indicated that he thought the prosecutor had 
conducted himself fairly: “I am willing to 
shake his hand after a job that we l)oth had 
to do.” Similarly the Rosenbergs’ counsel 
at the end of the trial acknowledged the 
good behavior of the prosecutor. 

[28, 29] 14. The prosecution introduced 

as an entry “in the regular course of busi¬ 
ness” a card made by an Immigration In¬ 
spector at the time Sobell re-entered the 
United States, stating that he had been 
“De[)orted from Mexico.” This evidence is 
attacked as both irrelevant and hearsay. 
Rut Sobcll’s forced return to the United 
Stales was certainly relevant to the gov- 
(. rnment's theory that he had fled to Mexico 
to escape prosecution, for otherwise the 
jury might had inferred that he had re¬ 
turned voluntarily to stand trial. The hear¬ 
say objection is equally without merit. As 
an entry of this type is required in the case 
of every deportee from IMexico and was 
made by the border inspector in the course 
of his duties, it qualifies as a business entry 

19. Roth Siipr(‘Tno Court cns(‘s werr de- 
ei(h'd beforo the foth'rnl anti-kidiinppiiij: 
statiito passed in ntk>2, which would 
seem to forbid federal or state a.e' iits 
from kidnapping and transporting a de¬ 
fendant in foreign commerce. But see 
Collins v. Frisbie, 6 Cir., ISP F.2d 
certiorari granted I>42 U.S. StiT), 72 S. 


under 28 U.S.C. §§ 1732, 1733. The in, 
spector who made the entry testified at the 
trial, and was available for cross-examina¬ 
tion as to the extent of his observations 
and his reasons for making the entry. 

l.S. At the end of the trial, after Sobell 
had been found guilty, his counsel made a 
motion hi arrest of judgment based upon 
an affidavit by Sobell that he had been il¬ 
legally abducted by Mexican police from 
his residence in Mexico City and taken 
across the border into the United States 
where he was delivered into the immediate 
custody of waiting United States agents. 
Sobell asked the trial judge to conduct a 
hearing on the question of whether United 
States officials had participated in, or in¬ 
stigated, his illegal kidnapping. Sobell 
claims that his conviction would he a nullity 
if it were proved that the government thus 
secured jurisdiction over his person in vio¬ 
lation of United States law and internation¬ 
al agreement. 

[30-32] The government answers that, 
even if United Slates officials had partici¬ 
pated in Sobell’s alleged kidnajiping, the 
court in a criminal case, unlike a civil case, 
would still have jurisdiction o\-er his jicrson. 
as long as he was physically present at the 
trial. There appears to be authority to sup¬ 
port this position. Ker v. Illinois, 119 U.S. 
436, 7 S.Ct. 225, 30 L.Ed. 421: Mahon v. 
Justice, 127 U.S. 700, 8 S.Ct. 1204, 32 L.Ed. 
2(83; United States ex rcl. Voigt v. Toombs, 
5 Cir., 67 F.2d 744; United States v. Unver- 
zagt, D.C.W.D.Wash., 299 F. 1015, affirmed 
9 Cir., 5 F.2d 492, certiorari denied 269 U. 
S. 566, 46 S.Ct. 24, 70 L.Ed. 415; United 
States V. Instill, D.C.N.U.Ilh, 8 E.Supp. 310, 
311; Ex parte Lopez, D.C.S.D.Tex., 6 E. 
Supp. 342; Gillars v. United .States, 87 U.S. 
App.D.C. 16, 182 F.2d 962; Chandler v. 
United States, 1 Cir., 171 F.2d 921, certiora¬ 
ri denied 336 U.S. 918, 69 S.Ct. 640, 93 L.Ed. 
10(81. However, there arc contrary argu¬ 
ments.^^ But we need not now decide that 

Ct. 112, rover.sod 042 U.S. 510, 72 S.Ct. 
7)00. In addition, tlio two Suprcim; (’oiirt 
<>nsi's involved kidnapping by state 
agents, and thi* subst'cpieut exorcist' of 
jurisdiction by state courts over the 
kidnapped defendnnts. MeXabb v. T’nit- 
ed St.ates, 018 U.S. 002, S.Ct. GOS. 

87 lAFd. (SPJ, kiid down tin' rule llmt 


question. For we think that Sobell waived 
Ids right to challenge personal jurisdiction 
ill this trial. Rule 12(b) (2) of the Federal 
Rules of Criminal Procedure says: “De¬ 
fenses and objections based on defects in 
the institution of the pi’osecution or in the 
indictment or information other than that 
it fails to show jurisdiction in the court 
or to charge an offense may be raised only 
bv motion before trial. The motion shall 
include all such defenses and objections 
then available to the defendant. Failure to 
present any such defense or objection as 
herein provided constitutes a waiver there- 
Yet Sobell made no such 
pre-trial motion challenging jurisdiction 
over his person, despite the fact that all 
the information contained in the post-trial 
affidavit was known to him at that time. 
W'hen the government introduced evidence 
to show that Sobell had been legally deport¬ 
ed from Mexico (evidence clearly contra¬ 
dictory to Sobcll’s present assertion), he 
made no move to bring to light the facts 
of his alleged illegal abduction.-^ He pre¬ 
ferred to take his chances on the verdict, 
withholding his trump card until the trial 
was over. The Federal Rules of Criminal 
Procedure allow no such tactic. Under 
Rule 34, motions in arrest of judgment are 
allowed only (1) where the indictment 
charges no offense and (2) where the court 
had no jurisdiction over the offense 
charged. This situation, we think, falls 
into neither category. See United States v. 
Zisblalt, 2 Cir., 172 F.2d 740, 741-742; 

a defendant in a federal criminal trial, 
wh.'itever the practice in state courts, 
could not be convicted on the basis of 
confessions obtained by federal agents 
in violation of a federal statute. Whether 
or not the Court would extend the 
MeXahl) policy to cover jurisdiction 
of the defendant's person obtained by a 
federal court through the ill<‘gal acts of 
federal officers, we do not know. 

20. Ill his reply brief, Subtdl says: “We 
do not contend, as the Governnu nt in- 
timat(‘s that its viokation of domestic or 
iii(( laiatiuiial law ('xemiits Si^bell from 
trial, but merely that he should ho re- 
st'u-i'd the choice ♦ ♦ * of entering 

th(? United States voluntarily or involun¬ 
tarily. ♦ ♦ * What was violated was 

his right to be free from unlawful mo- 
h'srntioii or assault by his own (iovern- 


United .States v. Bradfeird, 2 Cir., 1952, 194 
F.2d 197. Personal jurisdiction can be 
waived in a criminal as well as a civil case. 
See Pon v. United States, 1 Cir., 168 F.2d 
373, 374. United States v. Rauschcr, 119 
U.S. 407, 7 S.Ct. 234, 30 L.Ed. 425, cited 
by Sobell, alluwcd a defendant to move in 
arrest of judgment on the ground that he 
had been tried and convicted of an offense 
other than the one for which he had been 
surrendered to the United States by Great 
Britain pursuant to an extradition treaty. 
There, however, the defendant also chal¬ 
lenged personal jurisdiction before trial, 
and no question of the timeliness of his 
motion was involved. 

[33] 16. The trial judge sentenced 

Julius and Ethel Rosenberg to death. The 
statute under which they were convicted 
provides that whoever violates the pertinent 
subsection “in time of war shall be punislicd 
by death or by imprisonment for not more 
than thirty years.” 18 U.S.C. § 794(b). 
Congress had the power to prescribe the 
death penalty for wartime espionage. See 
Cramer v. United Statc.s^ 325 U.S. 1, 45, 65 
S.Ct. 918, 89 L.Ed. 1441.21 This, these de¬ 
fendants do not deny. They claim, rather, 
that, even if they were properly convicted, it 
was unconstitutional and an abuse of discre¬ 
tion for the trial judge to impose the ex¬ 
treme penalty in their particular case, and 
that we must reduce their sentences. In 
support of that contention they assert the 
following: They did not act from venal or 

ment; and his right not to be convicted 
by au ‘admission’ wrested from him by a 
violent act.” It se('ms particularly in¬ 
consistent, therefore, for Sobell not to 
have introducc'd evidence, during the 
trial, of his kidnapping to contradict the 
Government’s evidence of h'gal deporta¬ 
tion. 

21. Since § 704(c) covers communic.at ion 
“in tiling of war” to “Ihi' enemy.” ir 
might pus.sibly be urged that § 70Hh) 
was not intended to apply to acts, even 
in war-time, wliich are to “the advan¬ 
tage of a foreign nation” when that na¬ 
tion i.s not the nation with which this 
country is at war hut one wliieh, at the 
time, is an ally. However, tlio legislative 
history eontaiiLS nothing to support such 
an int(*rpretation. 
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pecuniary motives; except for this convic¬ 
tion, their records as citizens and parents 
arc unblemished; at the most, out of ideal¬ 
istic motives, they gave secret information 
to Soviet Russia when it was our wartime 
ally; for this breach, they are sentenced to 
die, while those who, according to the gov¬ 
ernment, were their confederates, at least 
equally implicated in wartime espionage— 
Harry Gold, Emil Fuchs, Elizabeth Bentley 
and the Grecnglasses—get off with far 
lighter S( ntenccs or go free altogether.-^ 
biaally, they argue, the death sentence is 
unprecedented in a ease like this: No civil 
court has ever imposed this penrdty in an es¬ 
pionage case, and it has been imposed by 
such a court in two treason cases only."^ 

[34J Unless we are to over-rule sixty 
years of undeviating federal precedents, we 
must hold that an appellate court has no 
power to modify a sentence. “If there is 
one rule in the federal criminal practice 
which is firmly established, it is thv'it the 
appellate court has no control over a sen¬ 
tence which is within the limits allowed by 
a statute.’’ Gurera v. United States, 8 Cir., 
40 F.dd 338, 340. Sec also, c. g., Beckett v. 


Unilc.l States. 6 Cir., 84 731, 733; 

Scala v. United States, 7 Cir., 54 F.2d 608,* J 
611-612; Peterson v. United States, 4 Cir., | 

246 F. 118; Wallace v. United States, 7 " 

Cir., 243 F. 300, 310; Feinberg v. United- ^ 

States, 8 Cir., 2 F.2d 955, 958; Carpenter 
V. United States, 4 Cir., 280 F. 598, 601; 

Smith V. United States, 9 Cir., 3 F.2d 1021; 
Ilodgskin v. United States, 2 Cir., 279 F. 

85, 94; United States v. Cohen, 2 Cir., 177 
F.2d 523, 525; United States v. Ward, 2 
Cir., 173 F.2d 628, 630; United States v. 
Gottfried, 2 Cir., 165 F.2d 360, 368; Voege 
V. United States, 2 Cir., 270 F. 219.^^ In 
Blockburger v. United States, 284 U.S. 299, 

305, 52 S.Ct. 18(.C 182, 7() E.Ed. 306, the Su¬ 
preme Court said: “Under the circumstanc¬ 
es, so far as disclosed, it is true that the im¬ 
position of the full penalty of fine and im¬ 
prisonment upon each count seems unduly 
severe; but, there may have been other 
facts and circumstances before the trial 
court properly infiuencing the extent of 
the ]>unishment. In any event, the matter 
was one for that court, with whose judg¬ 
ment there is no warrant for interference 
on our part.” Further discussion of this 




22. qiie infornuition tlio Ito.-:onborgr. pMs,so(l, 
they inaintaiii, would have b.'coine Icnown 
to Russia in a matter of a few yo.nrs, 
oiil)' r tbreuHi (li^< Insures of furei^ui rt'- 
seareli .seimiiisls who worked at J..(Os 
Alamos (O’ tbrou;di rosrareli of Rus.siaii 

ists. 

23. Stephan v. United States, G Cir., 13.3 
F.2d ST, Cf'rtinrnri denied 31-S U.S. 781. 
G3 S.Ct. Sri'S. 87 E.Ed. H4S; Euited 
States w Eoiuoya Kawakita, H.('.S.L>. 
Cab. GG F.Supi*. 824, Jiflirined 0 Cir., 
111.) r.2d riy>. 

24. This Court lum said that where it eon- 
.siders a sentiuee iiiuiuly liai'sh, it will 
be mor<' iiu'lim (1 to regard as harmful 
an orr(U* o«^herwi.se probably harmless. 

Euited States v. IIofTmau, 2 Cir., 
i:>7 F.2.1 IRE Fiiiti'd Slates v. dbypue, 
2 (dr., 1;;G I\2d 900, 902. We haw, 
however, fouml no such errors alTeeting 
the Re.seiibergs. 

2‘3. At one time the circuit courts liad 
jiewer to corroet harsh sontenei*s on ap¬ 
peal. Aet of 1879, 20 Slat. 334; United 
States v. Wynn, C.C.E.E>.Ho., 11 F. 

r»7; Rales v. United States, C.C.N.Ibllb, 
To F. 92. q'he peculiar wording of the 
1S79 statute wtis omitted in eonfrrriug 


npp«41ate power upon the newly created 
courts of appeal in 18J)1. 2G Slat. S2G. 
Some courts therefore considered the 
ls79 law' lU'pealed by implication. Fn'e- 
ma.u \'. Uuitf'd State.s, 9 Cir., 212) l^. o,).’b 
Rut Ihilkwv V. Unites! States, 189.7, IGO 
U.S. 1S7, IG S.Ct. 2G:b 40 E.Ed. .288 
and Hanley v. ETnited States, 2 Cir., 
123 F. 840, strongly suggest that the 
statutory powe rs gi\en in the 1879 law 
to circuit courts lia<i bei-n incorporated 
by reference in the 18;)1 statute setting 
np the circuit courts of appeal. ddio 
fact is, liowever, that since ls91, federal 
ujiper courts have unswervingly dojiied 
tliemselves pow’er to revise sentences on 
appeal. 

The earliest and still most quoted fed¬ 
eral authority rejecting the power to re¬ 
vise S(Uitences on appeal is Ex parte 
Watkins, 7 Ret. 5GS, 574, 8 E.E<J. 78G, 
where Story, .T., said: “Rut this court 
has no appellate jurisdicliou to revise 
the sentences of inferior courts in crini- 
iual cases; and cannot, e\ eJi if the ex- 
ci!ss of the fine wa re appaiauu on the 
record, reverse the sentence.” At that 
time, however, the Sui)reMU‘ Court ac¬ 
tually had no federal criminal ai)pellato 
jurisdiction over either judgments or sen- 
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dibicct my colleagues think unnecessary. 
I'oiisiquontly, tlic subscqiu-nt pai-a.qraphs 
espro.ss the views only of the writer of tins 

opinfiui. 

'I'hat upi-er courts have or shouhl have 
power to reduce harsh sentences has long 
been urt;ed hy some commentators. See, 
„ ,, Hall, Reduction of Criminal Sentences 
L Appeal. 37 Col.L.Rcv. 521, 762 (1937). 
The e.vistcncc of such power may seem the 
more desirable in these days when, in the 
recent words of the Supreme Court, “Ret¬ 
ribution is no longer the dominant objec¬ 
tive of the criminal law. Reformation and 
rehabilitation of offenders have become im¬ 
portant goals of criminal jurisprudence.” 

In Ihigland, Canada, and in several of our 
stales, upper courts have held that they 
r.iav revise sentences while aflirmiug con¬ 
victions. R-ut these rulings were based on 
statutory authority. Com. v. Garramone, 

tfiicos: Si>)ry*R rcmnrk. tlu'i'cfc/ro, 1ms 
oxtn-iiK'ly limited value iiowmlnys. 

ddu- Suprf'tue Court r.du'-f-l v. b:;t it 
considered nn oxeussivo liin* imposed on 
tho T'nited Miuo Wmkt'rs for (oioympt. 
Uuilod States v. Uuiicd Mine Work.-rs, 
:;:;u TbS. 2.78 .301, G7 S.Ct. G77, 91 E. 

I'.il. S 'b Rut tlu re no statute nuthor- 
iziug ]);irti< ular ]»uui."'hm('iu for (sU’T.-mpt 
was involved: tlm fiu(‘ w'as within the 
(iisoiT'lion of the triul judge, uud the 
Supr.-mo (h.urt lodd tlie disfrelion 
;,l„wed. Cf. White, ,T., dissoutlug. in 
We.-ms V. T nlU'd Suites, 217 F.S.^: 19, 
fit pag« s 40!>-llG, -’0 S.(h. 544, 54 E. 
Ed. 79:1. 

20. AVilliains v. New York, .3.37 IbS. 241, 

2 18. no .8.ri. 1079 , R-S4. 92. E.Etk b’.GT. 

h:ee also Hori.ssotte V. T'liitcd States, 

:;t2 U.S. 2IG, 72 S.Ct. 240, as to the 
“substitution of doterreucf' find I’l'foriiia- 
tiou iu place of retaliatitui and ven¬ 
geance as the motivation for public 
prose(Mition.” 

Radin writes that, in the Middle Ages, 
“Justice” popularly meant the gallow’s. 
Radin, A Juster Justice, iu Eegal. blss.nys 
ill Tribute to MeMurray (19:;.7), 5:>7, 
b.TG. See Eoiidon Times, Eit.Supp., Jan¬ 
uary 4, R>52, p. H: “It generally 

iM'alized that down to the year 182G the 
ptnushmrut of every felony iu this eoiiii- 
I ry was death. * “ 

27. Sei' C(4iniuoiiw»‘.'iltli A'. ( rra moUf. • ‘ 

Ra. .707, 19*1 A. 7:;:*., 7:’.7. 89 -VE.R. 29.7; 
Siat«‘ V. Ramirez. .”.4 Idaho t.-.b -0,> R. 
279, 29 A4 aR. 297; Fritz v. St.ato, 8 


oyj/ 1 «l. -jyjf y xv^Ji j. t.. r • ' - - / » 

A.E.ECode of Gr.Proc. sec. 459. 

Some of these state cotirls find such au¬ 
thority in statutes conferring power to “re¬ 
verse, modify or affirm” jndgincnls on ap- 
peal.‘’~ All identical power—to “aflirm, 
modify ♦ ♦ * or reverse”—is given to 

federal courts of appeal and to tb.c Supreme 
Court by 28 U.S.C.A. § 2106. That provi¬ 
sion dales back lo the Judiciary Act of E 89. 
See United States, for Use of John Davis 
Co. V. Illinois Surety Co., 7 Cir., 226 F. 653, 
664. No decision by the Supreme Court or 
any federal court of appeals seems to have 
cited or considered this statute in passing 
on the question of the priwer to reduce a 
sentence when a conviction is affiimcd. 
Were this question res m/ra-, ibis court 
slv.ald give that section seriou.> cniisidcra- 
tioii.'^^ Because, however, for six decades 
federal decisions, including that of the Sti- 

Okl.Cr. .342, 128 P. 170; Rittm.an v. 
State, 81 Ark. 292, 105 S.W. 874; sec 
jibso Uommuuw'‘;ilth v. Sterling, 314 Ra. 

TO, 170 A. 258. 2.79. 

qdie courts of more tlmfi a dozm other 
sUiltRS have not so comstruod ideiil ieally- 
W()rd(‘d statute.s. See, e. g., State v. 
Fowler, 59 Mont. 34G, 19G Ib 992. 993, 
99.7, 197 R. 847. .See A. L. I. Code of 
Cr.L’roc. sec. 4.79, Commentary. 

28. The trial judge’s determination of a 
yiroper sonteuci—no easy task—should 
turn on his evahmtion of a h<tst of 
factors, ita-ludiug the uni(ine fact of the 
particular d('fcndaiit’.s life, conduct and 
diameter. Whne an upper court lias 
authority to review and revise a sen¬ 
tence, its attempt to do so may be 
thwarted if the trial judge has not made 
iml)lic the ba^es of his determination (al¬ 
though, in .•-(»mc iustance.s, a sentence 
may (J)viously be umluly harsh, no mat¬ 
ter wbat the particuhir.s of the defeml- 
ant’s life, etc.). In the instant case, the 
trial judge has puMiely .stated the 
gronuds on wdiich he based tli»‘ death 
sentences: “Citizens of this country who 
betray their fellow-countrymen can be 
uiuh'r none of the delusions about the 
b'uignity of .‘^^oviet power tluit they 
luigiit have been prior to World W.-ir 
ir. qdie nature of Russian t(‘rrorism is 
now st'lf-evident. Idealism as a mti<*u- 
.,lo dissolve.-^.*’ *i= ♦ ♦ ‘'I (M.ndder 

y.eir eriim* wor.ic than murder. Rlaia 
<h'iih(,'rat(‘ couteuiplataal iiuird«'r is dwarf¬ 
ed iu magnitude by comparison witii the 
criino you have committed. In commit- 
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prcnic Court in Llockbur^or v. Lnitcd 
StJitis, supra, have denied the existence of 
such authority, it is clear that the Supreme 

liii^ tlio act of nuirdcr, tbo criminal kills 
only his victim. The immodiatt^ family 
is hrou.ii:ht to grief and when justice is 
meted out the chapter is closed. l>nt 
in yonr case, I believe yonr conduct in 
putting into the hands of the Russians 
the A-homl) years before our best scien¬ 
tists predict ('<] Russia would perfect the 
bomb has already caused, in my opinion, 
the Communist aggression in Korea, with 
the resMiltant casualties exceeding 50.000 
and who knows but that millions more of 
innocent people may pay the price of 
your treason. Indeed, by your betrayal 
you undoubtedly have altered the course 
of history to the disadvantage of our 
country. No oin- can say that we do 
not live in a constant state of teJisioii. 
We have (>vidcnce of your treacliery all 
around us every day—for the civilian 
defense activities throughout the nation 
are aimed at preparing us for an atom 
bomb attack. Nor can it be s.aid in miti¬ 
gation of the offense that the p<>w(‘r 
which set the cons]nracy in motion and 
profited from it was not openly hostile 
to the Uniti'd States at the time of the 
conspiracy. If this was your excusi' the 
eiTor of your ways in setting yourselves 
above our properly constituted anthori- 
ti(vs and the decision of those authorities 
not to share the i’lformatioii with Russia 
must now be obvious. * * * In the 

light of this. I can only conclude that 
the defendants entered into this most 
serious eonspiraey against their country 
with full r.mlizatlon of its impli'-aticms. 
The statute of which the defendants at 
the bar stand convicted is cheir. I liave 
niMwiously stated my view that tne \er- 
dict of guilty was amply justified by the 
.•videiiee. In the light of the cireum- 
.stane.'S, I f.'cl that 1 must i)ass such 
s< i!ieiiet‘ upon the priiu i])als in tl'.is <Ua- 
holical ((Uispiracy to de.sti’oy a God-f<'ar- 
ing nation, which will demonstrate with 
finality that this nation’s security must 
r .1110111 inviolate; that trafhe in military 
secrets, whether promoted by slavish de¬ 
votion to a foreign ideology or by a de¬ 
sire for monetary gains must cease, h’lie 
evidence indicated quite dearly that Juli¬ 
us Rosenberg was the prime mover in 
this coiisifiraey. However, let no mistako 
l)e made ahont the role which his Vvife, 
Kthel Rosenberg, played in this cousinra- 
. y. Instead of deterring him from pur¬ 
suing his ignoble cause, she encouraged 
and assisted the cause. She was a ma- 


Court alone is in a position to hold that 
Sec. 2106 confers authority to reduce a sen¬ 
tence which is not outside the bounds set by 

turn woman—almost three years old than 
her linshand and almost seven \'e:irs ohh r 
than her younger brother. She was a 
fnll-fled^^ed partner in this criims Indeed 
the defendants Julius and Erlml Ivosmi- 
berg iilacod their devotion to their cause 
ab<ne their own personal safety and were 
conscious that tlu'y were sacritieing their 
own children, should their misdeeds be 
detected—all of which did not deter tlnmi 
from pursuing their course. Rove for 
their cause dominated their lives—it was 
even greater than their love for their 
children.” 

A few minutes b«‘fore, during defense 
counsel’s nunarks prior to sentencing, the 
judge saifl; ‘’Yon ovi'rlooked one vfuy 
salient feature', .and that is that their 
activities didn’t cease in Ibb), hut that 
tlii're W'as evidence in the case' of con¬ 
tinued activity in c.‘^pi(»nag<' right on 
down, even during a period dealing with 
a hostile nation.” 

On sentencing G lao'ngla.ss to fiftcf'u 
y- ars’ irnpri^onim iit, the judge said: 
“The fact that I am about to show you 
some consideration does not nmaii that I 
coiidoMo your acts or that I minimize 
them in any ra'spect. They were loath¬ 
some; they were contemptible. I must, 
however, recognize llu' help given by you 
in apprehending and bringing to justice 
the arch criminals in this nefarious 
scheme, .Tuhiis Ro.si'iihf'rg and his wife, 
Ethel Rosenhf'i’g. Yh*ii have at least not 
add'd to your sins by committing the 
addition:'.! crime of perjury. You con- 
f('ss('d :md told a complete story in this 
<'ase ami it lins bf'on of great assistance 
to the Govf'i’nment. I i'e:iliz(‘ the courage 
tha*^ w:is reciuired f<<r you to gi\‘e yi ur 
testimony, and I must s:fy th:U y<»u were 
the reei])i»'nt of thi' h< sf kind of k gal ad- 
\ie,‘ ill doing so. It is ohvions that the 
Gove’iimcnt gave due consideration to 
yonr assistanc(‘ in thidr recommendation. 

I have to he realistic in a sitimtion sneh 
ns this, and I recognize that despite my 
own inclination to be more severe on 
yonr sentence, due to the revolting iia- 
tur<‘ of this offense, I must siilx)rdinat(> 
my owm feeling. Our national seenrity 
is more importaiil than any personal feel¬ 
ing that I might have on the subject, and 
it is Indeed more important, I think, than 
the i)uni>hmenr of any single individn.il; 
and by yonr assistance in this (*asi‘ you 
have helped us striki' a death blow to the 
trafhekiiig in our military secrets, to the 
advantage of a foreign nation.” 


a valid .slatiitc.'”*^ As mattMS now siana, 
this court properly regards itself as j^ower- 
Icss to exercise its own judgment concern- 
hig the alleged severity of the defendants’ 

scnleiicos.'^^^ 

The Rosenltergs, however, advance a dif¬ 
ferent argument, i. c., that, although the 
statute expressly and validly permits death 
sentences, we do have the power and the 
duty to order these jiarticular death sen- 
nces reduced hccaime they violate the 
Eightli Amendment of the Constitution, 
wh.ich forbids any “cruel and unusual pun¬ 
ishments”. Several courts have ruled that 
a sentence within the limits of a valid stat- 

29. n'lio reluctance of upper courts to in¬ 
terfere' with the .s<'nteneing process may 
perliaps, at hnist in part, h* due te the 
existence of the executive’s pardoning 
power, and in part to a desire not to en¬ 
gage in a most difliciilt undertaking. 
That process calls for training and spe¬ 
cialized knowledge of a kind which tho 
education of few judges provides. Seo 
Ragi', Tho iitence of the ('ourt (IfMs), 
whicli treats of the English judiciary, but 
sf'ems substantially applicable to ours. 
Page points out that among English 
judges it “could scarcely be claimed that 
♦ * * there is any agreed and com¬ 

monly accepted principle guiding their 
selection of puni.shment,” and quotes Mr. 
Justice McCardle who said: “Anyone 
can try a case. That is as easy as fall¬ 
ing off a log. The dilliculty comes in 
kiiowdng what to do with a man oih'o he 
has been found guilty.” However, as 
noted above, it is arguable that the difh- 
eulty makes it the more desirable that 
upper courts be able to revievv and mod¬ 
ify sentences. 

30. Where an upper court has such imwcr, 
the criterion used to determine whether 
n sentence is too harsh would si'ein to ho 
that court’s own judgment—not the “com¬ 
mon conscience.” 

It has been hold that, in such circum¬ 
stances, th(' upper court may consider, for 
Riieh purposes, the (piality of the evidi'uce 
on which the verdiet rests. Si'e I'hitz v. 
Slate. S Okl.Cr. .‘H’J, 12s P. 170. So here', 
had this court such power, it might take 
into consideration t.he f:u't that the e\i- 
dence of the Roscnhergs’ activities after 
Germany’s defeat (as wn'll ns of their 
earlii'i* espionage aeti\ities) came almost 
entiri'ly from accomplices. 

31. Sec, howi'ver, Schultz v. Zerhst, 10 
Cir.. 7:1 E.2d OCtS, 070; Moore v. Ader- 
h(dd, (’ir.. 10 s E.2d 7’JO. 7:12; Drydon 


utc cannot amount to cnici ano unusuai 
jHinishiincnts”, that, wlicn a statute provides 
for such i)unishmcnt, the statute only can 
he thus attacked. Johnson v. United States, 
8 Cir., 126 l'.2d 242, 251 ; Eeckett v. United 
States, 6 Cir., 84 F.2d 731; llcmans v. 
United States, 6 Cir., 163 F.2d 228, 237-238. 
certiorari denied 332 U.S. 801, 68 S.Ct. lOU, 
92 L.Ed. 380; cf. Weems v. United States, 
217 U.S. 349, 30 S.Ct. 544, 54 L.Ed. 793. 
No federal decision seems to have held 
cruel and uiiiisnal any sentence imposed un¬ 
der a statute which itself was constitution¬ 
al.^^ But let it be assumed that, even if the 
statute authorizing a sentence does not 

V. irnited Sfate.R, 8 Oir., 1.40 E.2d 4S7. 
4SS; I'nitf'd 81 at os v. Sorcoy, 7 Gir., l.Yl 
F.’Jd NOO, 00*2 do:I. ''riieso caso.s say 
tluit a .sentence authorized by .statute 
usimlly will not be cruel and iinu.sual 
puni.shment, but are not altogether clear 
as to whether a .sentence may be such, 
even if tho statute is not. In this re¬ 
spect, see Ylr. Justice Field, dissenting, 
in O'Xeil v. Ve rmont, 144 U.S. 42,‘k 416. 

12 S.Ct. G,04. IIM'), .36 L.Eel. I.IO: “It is 
no matter tliat by cnmiilativc offe'use's, 
for each of which imprisonnu'iit may be 
huvfLilly imposed for a .short time, the 
pe riod prescribc'd by the sentence was 
reached, the puiii.shinent was greatly be- 
yonel anything required by any humane 
law for the olfenses.” 

Cf. In re'* Kemmler, 140 U.S. 440, 440, 

10 S.Ct. 040. 044, 44 E.E<i. 510. quoted in 
State of lionisiiUKi ex re'k Fiainei.s v. 
Resweber, 420 U.S. 450. footimto 4. 07 
S.Ct. 474, 47(;, 01 E.Ed. 422: “ * * ♦ 
but the language in question, as used in 
the constitution of tho State of New 
York was inte'iide'd p:irticiilar]y to op- 
er.'ite! upon the' h gislatnre' of th-* state, fo 
whose control tli<‘ puuishnif'nt of crimes 
w.as almost wdiolly ceuitideek” C’f. Stoi’.v, 
Ceunnu'utarie's on the Constitution, S. 
1004: “ ♦ * * the provision would 

Se'e'in to be wholly nimocessary in a fre'O 
government, since it is s(?arce'ly possilile 
that ani/ department of sneh a govern- 
lut nt should authorize or jimrify sneh 
atrocious conduct. * ♦ * inhibi¬ 
tion is “directed ♦ ♦ ♦ against :dl 

punishments wdiich by their excessive 
length or .severity are greatly disprope»r- 
tiom-el to the offenses charged.” Fielel, 

J.. in (^‘Ncil V. Vennont, supra, 144 U. 

S. .”46 410. 12 S.Ct. 096. 

Ju State of I^ouisiaiia ex rel. Francis 
V. Re'sw'oher, supra, the Court consi<l- 
ered whether an electrocution, after a 
first ;ittempt to electrocnite had failed for 











Licuiar bcnrcncc, wiiiini iiic jiieiai iciiiijs ui 
that statute, may do so, because of the spe¬ 
cific circumstances of the casc.-^^ Xo such 
circumstances exist in this case. The test 
of a “cruel and unusual punishment” ure,'cd 
by the defendants— i. c., that “it shocks the 
conscience and sense of justice of the pco- 
y)]c of tlie United States” —is not met 
here. 

Idle test (unlike that applied when an up¬ 
per court has discretion to modify sentenc¬ 
es)'^* invites the criticism that it shifts the 
moral responsibility for a sentence from the 
consciences of the judges to the “common 
conscience.” But that criticism aside, 
this test counts against the defendants, for 
it means that this eanirt, before it reduces 
a sentence as “cruel and unusual,” must 
have reasonahly gooil assurances that the 
sentence offends the “common conscience.” 
And, in any context, such a standard—the 
C(anniunity’s attitude—is usually an un¬ 
knowable.It resembles a slithery shadow, 
since one can seldom learn, at all accurately, 


ly leeiN."* leveii a careiuily-iUKeil '‘pubiJr”’* 
opinion poH“ would be inconclusive iri 
case like this.^^ Cases are conceivable 
where there would be little doubt of a gea 
cral public antipathy to a death sentence 
But fffjr reasons noted below) this is no* 
such a case. ' 

; In all likelihood, it would be—if the evb 
dence were as the Roseiibergs depict i‘• 
They say tliat they were sentenced to death 
not lor espionage, but for political unortho¬ 
doxy and adherence to the Communist Par¬ 
ty, and that (assuming they are guilty) thev 
had only the best of motives in giving in¬ 
formation to Russia whtich, at the time, \va> 
an ally of this country, praised as such bv 
leading patriotic Americans. But the trial 
judge, in sentencing the Rosenbergs, redid 
on record evidence which (if believed) 
shows a very different picture. If this evi¬ 
dence be accepted, the conspiracy did not 
end in 1945, while Russia was still a 
“friend,” but, as the trial judge phrased 
continued “during a period when it was ap- 



rnrolinnical reason.';, would he so enud and 
unasiKil a.s to violate the due process 
e]au.s(', ovoTi if aiUliorized by the la^ui.si- 
aua statute. In Johnson v. Dye, ii Cir., 
175 F.2d 250, 250. reversed on other 
grounds, 3:is U.S. 801, 70 S.Cr. 110, 01 
L.lbl. 530, the court called tlie treat- 
mont of Gcorcria cliain-gang prisoneirs 
‘V*ruel ai’.d unusual punishment” and so 
a \inlation of the duo proc-'.^^s clause of 
the Fourtociith Anumdiucnt. Perhaps 
it c.ni be said that that treatment was 
so common in Georgia as to have become 
]‘art of the penalties prescribed by the 
siaiiite. See aJso Kenimor v. State ex 
rel. Webb. SI Ga.App. 407, 50 S.E.2d 
200 . 

32. Fnited State.> ex r(d. Bnugiornn y. Rag- 
en. I >.F.\.l bill., 5i I-'.Siipp. 07.‘>. allinued 
7 (""ir., 110 r''.2d 310. Berliap.s thi.s is 
but an elliptical way of saying that, if 
tlie statute permitted such a sentence, the 
statute would be uneonstitutiomal, ami 
th('r fore the statute should be so inter¬ 
preted ns to preclude that sort of seu- 
tcnce. 

33. Id. 

The tost may have been deriv(‘d from 
th(' bingungi' of s(»ine Supreme Court de¬ 
cisions: “Baking human life by iiniioces- 
sjirily cruel moans shocks th(‘ most fund¬ 
amental in.siiiiets of civiliz(‘d man*’; 
State of Louisiana e.x rel. Francis v. ites- 


wober, snpr.a, 320 U.S. at page 473. 67 
S.Ct. at page 381, Btii'lon dissenting: 
“ * * a i)unishment ;it the severity (if 

whieh, coiisid*'ring tlie olTen.si\s, it is 
luird to believe that any man of right 
feeling and heart can refrain from shud¬ 
dering”; C)‘Xeil V. Vermont, 144 U.S. 
333, 340, 12 S.Ct. (;03, 700, 3(> L.Ed. 
42U. “ * * * tlie judetuent of mankiii'l 

would be that the piinishnumt was not 
only an iinusual, hut a crind, one, tuid a 
cry of horror would ri.se from every civ¬ 
ilized and Christian cuininuiiiiy of the 
country against it.” Id. 

34. Sec note 30, supra. 

35. See Cahn, Authority and Responsibili¬ 
ty, 51 CobL.Rev. (1051) S3.S. Cabn’s 
tlicsi-s suggests that a trial judge, in hx- 
iiig a sentence, ought—afti'r examining 
external data, including especially pro- 
ft-.-sional judgments in like casi's—to r<’- 
ly oil his own internal valuation and 
should not use the “common conscience” 
ns a “scape-goat.” See also Gray. The 
X.iture and Sources of Law (2d Ed. 1021>» 



36. C'f. Schmidt v. Ibiited States, 2 Cir., 
177 F.2d 150, 451-452. 


37. Cf. Johnson v. United States, 2 Cir., 
ISO 122(1 5S8, 500. 

38. (’f. Loth V. Goldman. 2 (^ir.. 172 F.2d 
7SS, 706, concurring opinion. 





a nOM.iV XV.., ..j, .V. 

, >vcrm'>H iit witnesses, in 1948 Julius Kosen- 
r . r was urging Elitclicr to stay with the 
\.vv Department so that he might obtain 
t (lata; in 1948, Rosenberg received 
.... ,io;ihlc” information from Sobcll; in 
1 '50, Rosenberg gave Grccnglass money to 
e to Russia. This court cannot rule that 
. • ' trial judge should have disbelieved those 
i;ess( s whom he saw and heard testify. 
\:\d, although the indictment did not 
and therefore the jury did not find, 
-••at the Rosenbergs intended to harm the 
Tailed States, the trial judge could properly 
.x-g-ider the injury to this country of their 
j a diet, in exercising his discretion as to 
::a- extent of sentences within the slatiiLory 
’ gg.t". Cf. Wdlliams v. New York, 337 U.S. 
:-L 251-252, 69 S.Ct. 1079, 1083, 93 L.Kd. 
yva"; “It is urged, liowever, that we should 
dr.g.v a constitutional distinction as to the 
n-occ'.lure for chtaining information where 
death sentence is imposed. W'e cannot 
the contention. Leaving a sentenc- 
!*:g judge free to avail himself of out-of- 
l information in making such a fateful 
-’r. :cv of sentences d(jes secure to him a 
bri ad discretionary pinver, one susceptible 
< :* ,d'’ase. But in considering whether a 
ri^id constitutional barrier should be creat- 
c.i, it must he remembered that there is 
possibility of abuse wliercver a judge must 
r'.: "-C between life imprisonment and 
death. And it is conceded that no federal 
constitutional objection would have been 
possible if the judge here had sentenced 
‘-'d'-''bant to death because appellant’s trial 

39. ''Hk} sihiation i.s not lilo; that vhicii 
•‘.'(ist.s win-n an niipi'r court has anfh.ori- 
ty t'> modify a s< ntcncc which is wiihin 
di-' limits of a \ alid .slatuto. Sia’* note 2-1, 
snpr;i. 

‘^9. (B. Howard v. Fleming, 191 U.S. I 2 NC 
b3.V-1.66, 24 S.Ct. 49, 48 L.Fil. 121; Gol- 
‘ V. .luhnsion. 2.37 IbS. 502, 510, 35 
‘TLt. Clik 59 L.Fd. 1071. 

A seiitcnc(g although not “cruel and 
tnuisnal,” may violate the due ])roccss 
elm ISO. ''Pownsend v. Rurk(‘, .”>34 U.S. 
430. 6S S.Ct. 1252, 92 L.Ed. 1690. Theia; 

Gi" (^ourt held invalid a sentence impnsed 
heenuso of the trial jiidg4‘’.s mistaken Ix'- 
li' f ih.Mt the defendfint was guilty (»f other 
e;imcv, ;,nd in a case where defendant 
I'JG F.2d -39 


had sentenced him to death giving no rcascjii 
at all. We cannot say that the due-process 
clause renders a sentence void mer(4y be¬ 
cause a judge gets additional out-of-court 
information to assist liim in tin* exercise of 
this awesome jiuwer of imposing the death 
sentence.” 

Wc must, then, consider the case as one 
in which death sentences have been imposed 
on Americans who conspired to [lass im¬ 
portant secret information to Russia, not 
only during 1944-1945, but also during the 
“cold war.” Assiuning the applicability of 
the community-attitude test proposed by 
these defendants, it is impossible to say 
that the community is sliorkcal and outraged 
by such sentences resAing on such facts. 
In applying that test, it is necessary to 
treat as immaU rial llie sentences given (or 
not given) to the other conspirators, and 
also to disregard what sentences this court 
would liavc imposed or what other trial 
judges have done in other espionage or in 
treason cases.For such m.'itters do not 
adequately relicct the prevailing mood of 
the imblic. In sliort, it cannot be held 
that these sentences are unconstitutional.'**- 
Aftirmed. 

Petition for Rehearing in No. 222QL 

[35] In their petition for rehearing, the 
dcfemkint.s, for the first time, urge as perti¬ 
nent that portion of Article III, Section 3 
of the Constitmion. which provides: “Trea¬ 
son agaiUiSt the United States, sliall consist 
only in levying Wbir against tliem, or in ad- 

w.n.s not ropiv.sontod by coiiri.sel. Tliore 
is nothing nqiiivnlont lirwcv 
Tin Itosi'iibergs, of ('onr.so, may ask tlm 
Snpronu' (.h)urt, considering 28 U.S.CU § 
2106, to over-rule the deci.sioins preclud¬ 
ing federal apimllato mudifn*atioii of a 
sentence not exceeding tln' maximum 
by a valid statute, and to direct us 
accordingly to consider wh(‘tli(‘r or not 
thcs(j .s(‘ntences ari* excessive; or the 
Rosetibi'rgs, pursuant to Federal ILile of 
Criminal I’roceduia' 35, may move the 
trial judge for a reduction of their smi- 
t‘‘iices; or. if thosi' altern.at ivos fail, 
tln-.se drfc'udants m;iy seek relit-f from the 
I’r<‘sid('ut. S‘‘e B>i(idl(^ v. Perovich, 274 
U.S. 480, 47 S.Ct. GOI, 71 L.Ed. 1161. 








Hl'-ll f,.-, - 

and Comfort. No Person shall be convicted 
of Treason iinh'ss on the Testimony of two 
Witnesses to the same overt Act, or on Con¬ 
fession in open Court.” The Rosenhcri^s, 
as we understand them, rest two arguments 
on this provision. 

(1) The first runs thus: (a) Had the de¬ 
fendants been indicted and tried for giving 
aid to an “enemy,” tlie crime charged would 
have been tia'ason, and they could not have 
been convicted unless the trial judge in¬ 
structed the jury as to the two-witness rule 
and told the jnr)' specifically the overt act 
or acts which a jury must find in order to 
justify a verdict of guiltyT (b) Here the 
dcfctidants were indicted anrl tried for giv¬ 
ing aid to a country which was not an en¬ 
emy.” (c) Consequently, the crime of 
which they were accused was of the same 
kind as treason—but of a lesser degree, 
(d) The constitutional safeguards applica¬ 
ble to a trial of the greater crime of this 
kind must be applied to the lesser, (e) But 
here there were no such safeguards, since 
the trial judge did not give the instructions 
constitutionally required in a treason trial. 

The Supreme Court’s decision in Ex parte 
Quirin, 317 U.S. 1, 38, 63 S.Ct. 2, 16, S7 L. 
Ed. 3, disposes of this contention. There 
the defendants, including Ilaupt and Bur¬ 
ger, United States citizens, were held guilty 
of violating the article of War which make 
it a crime, punishable by death, for an ene¬ 
my belligerent to pass our boundaries with¬ 
out uniform or other insignia signifying 

1. Cf. oiir annlogoiis lioldinj^ in Pnit('(l 
States V. Kernhigton. 2 Cir., 191 F.2(l 210, 
witli reference to the similar two-witness 
(or one corroborated witness) rule ap¬ 
plicable to proof of ail overt act in a 
perjury trial. 

2. ITnrst commented: “On the other hand, 
where the defendant is charg('<l witli con¬ 
duct involving all the elenuMits of treason 
within the constitntional definition, and 
the grtivann n of the aceiisation against 
him is an effort to subvert the govern¬ 
ment, or aid its enemies, it would seem in 
disregard of tlie ]H)lioy of the Constitu¬ 
tion to pc'rmit him to he tried under an- 
othei* <-lin!-ge than 'treason.’ llMweviU’, 
tli«‘ de( isi»>!i in Kx parte Quirin casts eon- 
sideral>lo doubt on th(' validity of this an¬ 
alysis.’* 


1593. Admittedly, the coinluct cnustitutirig 
this crime would also, in the case of Haiip^ ^ 
and Burger, have constituted treason, but 
this crime of which the defendants were ac» 
cused was more' specific than treason. The 
Supreme Court (of its own motion) raised, 
and then rejected, the argument that, on 
'this account, the procedural requiremeiits 
of a treason trial must be, and bad net 
been satisTied. The Court said: “ 1 he ar¬ 
gument loaves out of account the nature of 
the offense which the Government charges 
and which the Act of Congress, by incorpo¬ 
rating the law of war, punishes. It is that 
• each petitioner, in circumstances which 
gave him the status of an enemy belligerent, 
passed our military and naval lines and de¬ 
fenses or went behind those lines, in civilian 
dress and with hostile purpose. The offense 
was complete when with that purpose they 
entered—or, having so entered, they re¬ 
mained upon—our territory in time of war 
without uniform or other appropriate means 
of identification. For that reason, even 
when committed by a citizen, the offense is 
distinct from the crime of treason defined 
in Article III, § 3 of the Constitution, since 
the absence of uniform essential to one is 
irrelevant to the other. Cf. Morgan v. De- 
vine, 237 U.S. 632, 35 S.Ct. 712, 59 L.Ed. 
1153; Albrecht v. United States, 273 U.S. 

1, 11, 12, 47 S.Ct. 250, 253, 254, 71 L.Ed. 
505.” This ruling has been criticized. See 
e. g., Hurst, Treason in the United States, 

58 Harvard Law Rev.(1945) 395, 421.*^ But 

After quoting that pa.ssaga from that 
opinion wliich wo have quoted above in 
the text, Hurst coiit iiuied: “qdu' daei- 
sions cited as analogies by tin* (’oiirt 
the now standard authorities holding that 
the double jeopardy claiis(‘ of the (in¬ 
stitution is not violated by coiiviciion for 
two or more offenses wdiich are in sub¬ 
stance i)arr the same criminal transac¬ 
tion, but which involve dilleia'iit elements 
in the allegation. It is not a convincing 
technique of interpretation to ai)ply to a 
constitutional guaranty Iniving its own 
lii.story of policy a fornnil t('st di vel.qied 
nnd(‘r a different <*lause tin* C<my[\[v.- 
tion, with no demonstration that the jxdi- 
cies behind the respective elausi's are so 
similar as to he fulfilled by tin* sanu' cri¬ 
terion. The double jeopaialy <*lause is* 


oiirs.'^ In the Ouirin case, the absence of 
uniform was an additional clement, essen¬ 
tial to Haupt’s non-treason offense although 
irrelevant to his treason; in the Rosen- 
l ergs’ case, an essential element of treason, 
giving aid to an “enemy',” is irrelevant to 
the espionage offense. 

[36] (2) The Rosonhergs present a sec- 

otid argument, which is a variant of the first 
and i.s as follows: (a) Traditionally, and 
in this country by statute, the courts have 
been authorized to impose the death penalty 
for treason, (h) To authorize such a sen¬ 
tence for a similar hut less grave offense, 
in the trial of which there arc omitted the 
guaranteed safeguards of a treason trial, 
is to iiermit “cruel and unusnal” punishment 
in vi'dation of the Constitution, (c) That 
part of the Espionage ^Vet which authorizes 
the death sentence is therefore uncoiistitu- 

hi.'^ioric.'illy a guaranty against abuse of 
the law enforcmiicnt macliimuy as such, 
without reference to abuses peculiar to 
any one of the major types of crime. 
WliLii tlie Constitution singles out tin' of¬ 
fense of treason as subject to special 
abuse, citation of a highly technical rule 
dev(*lopcd by judicial construction out of 
the gener.'d guaranty is in itself little e\i- 
d(‘nce* that the peculiar dangers against 
wliieli the special guaranty was erej-ud 
liav(' been avoided. Though the type of 
offense chai'ged against the American citi- 
zi n in the sahotcnir group is a very ch ar 
case of treason, it is also wiLliin the cate¬ 
gory of cliarge tlie abuse of which was 
feared by the fr.-imers. The ‘absi'iUM' of 
uniform’ noted as tin- ('sseiitially distinct 
eb'ment of the off’cuisc? under the law of 
war madt! the defcuidaiit’s conduct more 
dang(U'ous simiily because it <‘imbb (l him 
to appear as what he was—one of the 
body of citizens. And it was citizens that 
tlio limitations of the treason clause were 
inteiidr'd to protect.” 

3. q’iie defendants suggest that tlie CJuirin 
decision, because it imolvcd an appeal 
from a military tribnn.-il of a conviction 
for an offense against the laws of war, 
“was based alone on a resolution of the 
'••»nlli<‘t of the jurisilietion of military and 
civil authority.” We do not read the 


bhonld be direcled lu reduce the sentence.' 

dhis argument, we think, involves an tin- 
founded assumption, i. e., that Congress will 
always authorize the death sentence for 
treason. Without that assumption the ar¬ 
gument would Compel the strange conclu¬ 
sion that, if Congress, in its discretion, au¬ 
thorized a maximum twenty-year penalty 
for treason, no greater punishment could he 
given for espionage, sedition or a similar 
crime without its becoming “cruel and nnii- 
siial.” Moreover, as the Quirin case had 
the unavoidable consecjiicnce of permitting 
death sentences to he imposed upon the citi- 
zcn-sahotciirs for crimes other than treason, 
the Supreme Court must there have implic¬ 
itly rejected the “cruel and unusuar’ argu¬ 
ment. As, liowevcr, the Supreme Court did 
not siiecifically discuss it, that Court may 
well think it desirable to review that aspect 
of our decision in this case. 

Petition for rehearing denied. 

ojiiiiion flint way. See TIurst, supra, at 
422. Tint!) 12.'). 

4. See Jliirst. supra, at 42.2: “There is 
the possibility that Coiigr('.s.s might he re¬ 
strained by the eonstit utional ban on 
ornel or unusual punishments from im¬ 
posing the highest penalties ff)r certain 
eniKliM-t. unless it were held to mount to 
th<‘ level of treason.” In a footnote, 
Hurst adds: “A penalty may l)e ‘cruel 
ami uiiusiinr i)ceause unreasoimhiy dis- 
proj)ortionate to the offense. Weems v. 
TTited Slates, 1910. 217 TbS. 2-11) [.‘10 

S.(’t. r>14, 24 L.Bd. 79.’)] : see Chambers 
V. Florida, 1940. 209 U.S. 227, 220 [00 
S.Ct. 472, s4 L.Ed. 71 Gb q'he ciuueniion 
that s( 0 (‘re p(‘n;ilties pussihli‘ under stali- 
tion nets ar*‘ sm disi)roportionate ns to 
violate tlii* Eighth Amendment h.as imt 
nu't \\iili sucee.s.'^, and it seems that no 
legislative exc('ss sliort of iuelnding capi¬ 
tal imnishmeiit would run afoul of this 
pro\isio!i. Cf. I )unne v. United States, 8 
Cir.Dh*;. 1.28 F.2d i:i7. 110, c<'rt 1 iorari | 
denfied! .220 T2S. 71M> 104 S.Ct. PO.I. 8s 
L.Ed. 470) I ; (diafee. Free Spoi'ch in tin' 
United Stat<'.s (It)jl) 4H). Rut cf. Hern¬ 
don V. Eowry, ItOT. 2.01 U.S. 242 [57 S. 

(T. 7:)2. SI L.Ed. 100.0)]; Chafee, op. eit. 

29(1. S('»‘ 1 Seholield, Essays on (Consti¬ 

tutional Law and Equity (1921) 421.” 








UNITED STATES v. ROSENBERG et al. 

Nos. 162, 163, Dockets 22570-22571. 

United States Court of Appeals 
Second Circuit. 

Argued Dec. 22, 1052. 

Decided Dec. 31, 1952. 

Petition by prisoners for release from cus¬ 
tody upon ground that sentences of guilty of 
conspiracy to violate Espionage Act were im¬ 
posed in violation of Constitution or laws 
of the United tStates. The United States 
District Court for the Southern District of 
Xew York, Sylvester J. Ryan, J., 108 F.Supp. 
798, dismissed the petitions, and prisoners 
appealed. The Court of Appeals, Swan, Chief 
Judge, held that treating as true all facts 
stated in the i>etitions and accompanying af¬ 
fidavits and exliiliits, and disregarding all 
contrary statenionts of fact in the govern¬ 
ment’s ailldavits, petitioners were not enti¬ 
tled to relief. 

Orders affirmed. 


States held no hearing- at which 
could be presented, he was not oblige 
accept as facts conclusionary all'egatio*. 
asserted by the petitioners, but all 
stated in petitions and in accompanyicj^ 
affidavits and exhibits would be treated^ 
true, jjnd all contrary statements of fact fcs 
government’s affidavits would be disregaftC 
ed. 28 U.S.C.A. § 2255. 



4. Criminal Law C=^997 ' ^ 

Defendants who did not move fay 
change of venue or continuance, and did 
not exhaust peremptory challenges, agaic^ 
jurors who had been carefully questionec — 

as to whether they had read or heard aboci """ 

case, and did not allege that any trial juror 4 ^ 

was in fact prejudiced by publicity sur- f 

rounding trial, were not entitled to be re- I 

leased from custody on ground that news- 
paper publicity before and during trial d?- ^ 

prived them of their constitutional right ^ 

trial by an impartial jury. 18 U.S.CA. J 
794 ; 28 U.S.C.A. § 2255. ' J 


1. Criminal Lav/ C=^997 

Under statute providing for release 
from custody of petitioners whose sentences 
were imposed in violation of Constitution 
or laws of the United States, court must 
grant a prompt hearing, determine the is¬ 
sues and make findings of fact and conclu¬ 
sions of law with respect thereto, unless 
rmjtion and files and records of case conclu- 
sivcl}’’ show that prisoner is entitled to no 
relief. 28 U.S.C.A. § 2255. 

2. Criminal Law C=^997 

The remedy offered by statute provid¬ 
ing for release from custody of prisoners 
whose sentences were imposed in violation 
of Constitution or laws of the United States 
cannot ordinarily be used in lieu of appeal 
to correct errors committed in course of 
trial, even though such errors relate to con¬ 
stitutional rights, nor can it be used to ob¬ 
tain retrial according to procedure which 
petitioner voluntarily discarded and waived 
at trial. 28 U.S.C.A. § 2255. 

3. Criminal Law C^997 

Where judge before whom petitioners 
moved for release from custody on g-round 
that their sentences were imposed in viola¬ 
tion of Constitution or laws of the United 


5. Criminal Law 0=^997 ^ 

On motion for release from custody ^ 

upon ground that newspaper publicity U- 
fore and during trial deprived them of izck 
constitutional right to trial by an imparta^ 
jury, judge did not abuse his discretion Li' 
declining to grant a hearing to receive opir- ' 

ion testimony of a supposed expert on mas? 4 

psychology. 28 U.S.C.A. § 2255. 

6. Criminal Law <>^997 

Assuming that prosecutor of defetK. 
ants accused of conspiracy to violate 
pionage Act had deliberately timed the iTub* 
lication of a perjury indictment and the re¬ 
lease of a press statement which 
that Government had expected to"i 3 SC' 3 Cr - ; 

cused’s testimony to corroborate other ptih . r^ 
secution witnesses, and that he had beenhi^ - , ^ 

dieted because he backed out, defendant?* 
who did not move for mistrial or 
trial judge to caution jur>^ to disregard 
publicity and who did not allege or ^ ^ 

evidence that any juror read the ne’^spap^ 4..,/ 
stor 3 % were not entitled to be released 
custody on ground that such 
publicity had deprived them of 
tutional right to trial by an im 
28 U.S.C.A. § 2255. 


prejua«>^. 

their'eoa^''' 

partial , 

/ >> B taA:. 



^7. Criminal Law C=3867 

When publicity believed to be prejudi¬ 
cial occurs during a trial, the defendant may 
xiiovc for a mistrial or may request the trial 
judge to caution the jury to disregard it. 

8 . Criminal Law 0=3706 

In prosecution for conspiracy' to violate 
Espionage Act, where prosecution witness 
who allegedly had been co-conspirator tes¬ 
tified that he did not withhold any facts 
from F.B.I. on night of his arrest, state- 
nient made by prosecutor to the effect that 
witness’ innocence had been protested at 
arraignment but that he had subsequently 
made disclosure of facts, when read in con¬ 
text, was not basis for inferring that per¬ 
jurious testimony had been knowingly used, 
;v:th result of imposing sentence upon peti¬ 
tioners in violation of Constitution or laws 
•n* the United States. 18 U.S.C.A. § 794; 
2S U.S.C.A. § 2255. 

9. Criminal Law 0=3997 

On motion by defendants, who had been 
convicted of conspiracy to violate Espio- 
:n.ge Act, for release from custody on 
..,.-ound that prosecution witness had per- 
y.ired himself by testifying that he made 
.-awing of atom-bomb compounds from 
memory, scientists who did not know wit- 
aciS could not give opinion about quality of 
h!S memoiy, and their affidavits which bore 
>olc!y on the issue of the credibility of wit¬ 
ness’ testimony, were insufficient on their 
face to sustain the motion. 18 U.S.C.A. § 
28 U.S.C.A. § 2255. 

*0. Criminal Law 0=3997 

Wliere prosecution witness at whose 
^aop defendants had done business and who 
brought to court to identify defend¬ 
ants, testified next day that he had not seen 
^Ciendants between day they' were in shop 
day of testimony, such testimony, which 
not intentionally false and which was 
^^eated by court and counsel as meaning 
witness had not seen defendants before 
-al and which was on an immaterial point, 
■as not basis for releasing defendants from 
on ground that testimony was per- 
18 U.S.C.A. § 794; 28 U.S.C.A. § 

11*0 Act as it now reads is 18 U.S.C.A. 

§ 791. 


11. Criminal Law 0=3997 

On motion for release from custody' on 
ground that sentence of guilty of conspiracy 
to violate Espionage Act was imposed in 
violation of the Constitution or laws of the 
United States, contention that evidence of 
treachery and general intent to betray did 
not suffice to prove specific intent required 
by Espionage Act raised a question of law 
as to which there was no need for the tak¬ 
ing of evidence. 18 U.S.C.A. § 794; 28 U 
S.C.A. § 2255. 

12. War and National Defense C=348 

Evidence of treachery and general in¬ 
tent to betray sustained conviction for con¬ 
spiracy to violate Espionage Act. 18 U.S. 
C.A. § 794. 

(3. Criminal Law C=3| l66'/2(4) 

Where defendant’s motion for release 
from custody on ground that sentence was 
imposed in violation of Constitution or laws 
of the United States did not raise issues 
which required his presence as a witness, 
his absence, which resulted from a refusal 
to direct his return while motion was under 
consideration, was not harmful. 28 U S 
C.A. § 2255. 


Emanuel Bloch, New York City, for ap¬ 
pellants Julius Rosenberg and Ethel Rosen¬ 
berg. 

Iffnvard N. Meyer, Harold IM. Phillips 
and Edward Kuntz, New Work City', for 
appellant I\Iorton Sobell. 

Myles J. Lane, U. S. Atty., New York 
City, James B. Kilsheimer, TIT, New York 
City', of counsel, for appellee. 

Before SWk\N, Chief Judge, and 
CHASE and TRANK, Circuit Judges. 

SWAN, Chief Judge. 

[1] The appellants were convicted of 
conspiracy to violate the Espionage Act.^ 
They were sentenced on A])ril 5, 1951. 
Their conviction was affirmed by this 
court,- and thereafter petitions for certi¬ 
orari and for rehearing were denied by the 
Supreme Court. The present appeals are 

2. Unitod States v. Rosenberg, 2 Cir„ 195 

F .2(1 080 . 


I. 














/ 


L 





i»i9 


wm 

] 


»* 4 

I'i 

. cb::! 


■ “f 


U.S.C.A. § 2255 by which the petitioners 
sought release from custody upon the 
ground that their sentences were imposed 
in violation of the Constitution or laws of 
the United States. Under this section the 
court must grant a prompt hearing, deter¬ 
mine the issues and make findings of fact 
and conclusions of law’ wuth respect there¬ 
to, “Unless the motion and the files and 
records of the case conclusively show that 
the prisoner is entitled to no relief”. Aft¬ 
er hearing oral argument of counsel for 
petitioners and of the United States Attor¬ 
ney, Judge Ryan ruled that it was conclu¬ 
sively shown that the petitioners were en¬ 
titled to no relief and that no material issue 
of fact w’as raised which required a “hcar- 
ir<g.” lie w’rol(' an able, careful and com¬ 
prehensive opinion, familiarity with wdiich 
w’ill be assumed without repeating herein 
his discussion of the points considered. 

[2] The remedy afforded by this statu¬ 
tory proceedin.'j is analogous to that afford¬ 
ed by a wTit of habeas corpus. United 
States v. Tlayman, v542 U.S. 205, 72 S.Ct. 
263. It, like that writ, ‘'cannot ordinarily 
be used in lieu of appeal to correct errors 
committed in the course of a trial, even 
though such errors relate to constitutional 
rights.’’ United States v. W alker, 2 Cir., 
107 F.2d 2d7, 283; Adams v. United States 
ex rel. McCann, 317 U.S. 269, 274, 63 S. 
Ct. 236, 87 L.Ed. 268. Nor can it be used to 
obtain a retrial according to procedure 
which the petitioner voluntarily discarded 
and w’aived at the trial upon which he w^as 
convicted. Adams v. United States ex rel. 
McCann, 317 U.S. 269, 281, 63 S.Ct. 236, 
87 L.Ed. 268: Carruthers v. Reed, 8 Cir., 
102 F.2d 933, 938; United States ex rel. 
Marshall v. Snyder, 2 Cir., 160 F.2d 351, 
353; Bowen v. United States, 5 Cir., 192 
F.2d 515, 517; Smith v. United States, 88 
U.S.App.D.C. 80, 187 F.2d 192, 198, cer¬ 
tiorari denied 341 LhS. 927, 71 S.Ct. 792, 
95 L.Ed. 1358. These limitations on the 
function of a petition under § 2255 must be 
borne in mind in considering the present 
appeals. 

[3] Since Judge Ryan held no hearing 
at which testimony could be presented, it is 


in the petitions and in accompanying 
fidavits and exhibits, and to disregard a!) 
contrary statements of fact in the goven {2 
ment’s affidavits. This docs not mean, how¬ 
ever, that Judge Ryan was obliged to ac¬ 
cept as facts conclusionary allegations as¬ 
serted by the petitioners. See United 
States V. Slurm, 7 Cir., 180 F.2d 413, 4l4j 
United States v. Pisciotta, 2 Cir., 199 F. 
2d 603. For example, the fact that news¬ 
papers carried the stories set out in the 
exhibits must be accepted, but the condij- 
sion that such publicity made impossible 
the selection of an imi)artial jury is an in- 
ference which the judge is not necessarily 
bound to accept. If, so treating the allega¬ 
tions of fact, the petitioners would be en¬ 
titled to relief on any particular item, we 
should remand as to that item for the tak¬ 
ing of testimony and the making of findings 
of fact. W'ith this preliminary statement 
as to the necessary approach to the problem 
we turn to the particular items upon which 
the petitioners relied as entitling them to 
relief. 







[4,5] 1. Alleged prejudicial newspa¬ 

per publicity. Tlie first ground of attack 
upon their conviction asserted by the pe¬ 
titioners is that newsi)aper publicity be¬ 
fore and during their trial, some of which 
was government inspired, was such as to 
bring about “a communal prejudgment of 
their guilt” and thus deprive them of tlieii 
Constitutional right to trial by an impar¬ 
tial jury. A great mass of newspaper clij> 
pings was submitted as exhibits attached 
to their petitions. They cover a perir '. 
from February 1, 1956 to April 3, l9rl- 
Nothing with specific reference to the Pe¬ 
titioners appeared until about the time oi 
their arrest. Julius Rosenberg was arrest¬ 
ed July 17, Ethel Rosenberg August 
and Morton Sobcll August 18, 1950. The 
trial commenced March 6, 1951 and ended 
March 29th. There w’as considerable news¬ 
paper comment when they were arrested. 
During September, October and November, 
newspaper refc renccs to the case were few 
and brief. From Noveml)cr to February 
21, 1951, there were nu n« ws items whaF 
ever concerning the pending prosecution* ^ 

When a defendant believes that pretH^^* . 
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tile fclcction of mi impartial jury, 
there are wcll-rccognized methods of rais¬ 
ing this issue before the trial coniinences. 
He may move for a change of venue or 
for a continuance until the public clamor 
shall have subsided. The petitioners took 
neither of these courses. On the voir dire 
the prospective jurors were carefully ques¬ 
tioned as to whether they had read or 
heard about the case and a jury was select¬ 
ed satisfactory to the defendants, who did 
not even use all the peremptory challenges 
permitted them. Nor do they allege that 
an\ trial juror was in fact prejudiced by 
the publicity now asserted to have made a 
fair trial impossible.^ Their present posi¬ 
tion is obviously an after-thought, inspired 
by die hope of securing a new trial after 
li.i\ iiig exhausted all hope of reversing the 
wrdict by appeal and petitions for certi- 
or.ni. The excuse offered by counsel for 
the Rosenborgs is that he did not realize at 
the date of the trial the extent and the in¬ 
flammatory character of the publicity as it 
could not have been revealed to him “by 
the usual sporadic reading of an average 
newspaper reader,” and he was so busy that 
he “read the newspapers” infrequently. 
Lut if he did not realize it, there is no 
reason to suppose that the jury was more 
seriously affected. SobcH’s argument also 
urges that he and his counsel conkl not un¬ 
til the government rested its case have been 
a'vare of bow detrimental the publicity re¬ 
garding “atom spies” was. In essence this 
argument appears to be that the evidence 
a. the trial showed that there were two 
conspiracies in only one of which was So- 
"C.l involved, a contention which was ruled 
■■grinst him on the prior appetd. .Moreover, 
obell's petition alleges that the publicity 
concerning Julius Rosenberg “obviously re¬ 
bounded to the prejudice of all defend¬ 
ants. If so, this should hav'e been as ob- 
,poi,s to him at the time of trial as now. 

'c only evidence the petitioners wished 
10 offer as to the effect of the newspaper 

Hlietlior in appropriate circiim.itaneos 
S'lvli ,a .showiiiR may be dispensej with, 

Wo ncod not now decide. 

Of the four trial counsel, two at least 
mn.st be deemed to Lave been fully cogni- 


nearing wore accorded, was 
the opinion testimony of a supposed expert 
on mass psychology. Judge Ryan did not 
abuse liis discrenon in declining to grant a 
eaiing to receive such opinion evidence. 
TI^ situation in Delaney v. United States, 
1 Or., 199 F.2d 102, upon which the peti¬ 
tioners so strongly rely, was very different 
Fot only was the Delaney publicity more 
obviously damaging and much closer to 
t e date of trial but there the defendant did 
move for a continuance and the denial of 
this motion was the ground on which the 
court reversed the appellant’s conviction. 

he best that can be said in the instant 
case IS that, at the time of trial, astute 
counsel decided that the publicity did their 
clients no harm, and now want this court 
to decide otherwise.-* 

[6,7] With respect to newspaner pub- 
hcity during the trial, the petitioners’ prin¬ 
cipal complaint relates to stories concern¬ 
ing the indictment of one Perl. He was 
indicted for perjury committed in denying 
that he knew Sobell, Julius Rosenberg and 
ceitain persons whose names were promi¬ 
nently mentioned in the trial of the peti¬ 
tioners. The indictment, when returned 
was ordered sealed. It was made public’ 
on March 15, 1951. The affidavits show 
that iMrs. Grecnglass was still on the wit¬ 
ness stand when the story of the Perl in¬ 
dictment was published in the city papers 
and that the New York Times carried a 
st.itement ascribed to the United States At¬ 
torney then in office, as follov.-s: 

“.Mr. Saypol said also lliat Perl had 
been listed as a witness in the current 
e,spionage trial. His special role on 
the stand, Mr. Saypol added, was to 
corroborate certain statements made by 
David Greenglass and the latter's wife, 
who are key Government witnesses at 
the trial.” 

The petitioners assert that the unsealing of 
the Perl indictment and the statement by 
Mr. Saypol were timed by the prosecution 

znnt of tbi.s nenspnpor publicity. For 
tlio assertion to the contrary is not made 
by trial counsel for Mrs. Rosenborg nor 
by one of the two trial counsel for Soboll. 












with the purpose of prejudicing them in 
their trial. Since no hearing was accorded, 

^ve must, as already stated, assume that 
publication of the indictment was deliber¬ 
ately “timed” and the statement attributed 
to Mr. Saj pol was made by him. Such as¬ 
sumed tactics cannot be too severely con¬ 
demned. But the essence of the wrong 
done the petitioners does not lie in the in¬ 
tent of the prosecutor but in the prejudicial 
publicity which may come to the attention 
of the jury. When publicity believed to be 
prejudicial occurs during a trial, the de¬ 
fendant may move for a mistrial or may 
request the trial judge to caution the jury 
to disregard it. United States v. Weber, 2 
Cir., 197 F.2d 2.37, 239. In this case the de¬ 
fendants dill neither. We may assume that, 
in this case, a cautionary instruction would 
not suffice, and that, if defendants h.ad then 
moved for a mistrial, it should liavc been 
granted. But they did not so move. This 
w-as their deliberate choice after conferring 
with the judge out of the presence of the 
iury. They now sock to excuse the omis¬ 
sion because when they conferred with the 
judge Mr. Saypol gave assurance that he 
had^'iiot “timed” the Perl indictment. Such 
assurance they then accepted as true but 
they have recently concluded that it w^as 
false, because Perl has not yet been brought 
to trial. This is not a valid excuse. As 
stated above, .Mr. Saypol’s motive and 
“timini:” in opunin;^ the indietnidit are ir¬ 
relevant; the wrong consisted in the state- 
rnent made to the press to the effect that 
ilie goveniment had expected to use Perl’s 
testimony to corroborate the Grecnglasscs, 
and the" intimation that because he had 
backed out he had been indicted for per¬ 
jury. Such a statement to the press in the 
course of a trial we regard as wholly rep¬ 
rehensible. Xcvcrthclcss wc arc not pre¬ 
pared to hold that it vitiates the jury’s ver¬ 
dict when there is no allcgalion or evidence 
that any juror read the newspaper story 
and the defendants deliberately elected not 
to a'-k for a mistrial. Cf. Spreckels v. 
Brown, 212 U.S. 20S, 213-21?, 29 S.Ct. 256, 
53 L.Ed. 476. As they thus chose to have 
the trial continue, they oliviuiisly concluded 
that the prosecutor’s statement to the press 
had not prejudiced the jury against them. 


Having themselves so concuiaea, 
not, after an adverse verdict, ask the court 
to reach a contrary conclusion. ludcfia. 
the petitioners did not mention the prosccu, 
tor’s statement in their motions for a nexr 
trial nor on their previous appeal. 


[ 8 ], 2. Alleged use of perjurious tesfi^ 
mony. The second ground of attack qz, 
their conviction is that the prosecutics 
knowingly used false testimony. There art 
three specifications. The first relates to 
Greenglass’ testimony that on the night cf 
his arrest he did not withhold any facts 
from the FBI. When he was sentenced ot. 
April 6 , 1951, the day after the petitioners* 
sentences, the United States Attorney stat¬ 
ed to the court, “i^Tr. Bogge protested Hs 
innocence” at the arraignment. ^‘Threug*- 
Ruth Greenglass, his wife, came the sa.: 5 e 

quent recantation of these protestatior.s. 
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their repudiation and the disclosure 
facts hy both of them. On the bas.s .. 
this statement the petitioners argue that ua. 
testimony was false and known to be fal^ 
by the prosecuting officer. Judge Ryan sa.. 
that when read in context with all the p:*.** 
cecdings on April 6 th he did not regard ii 
as an admission that Greenglass had cc:s- 
mitted perjury and that there was no faett. 
al basis for inferring that perjurious tes- 
timoiiy bad been knowingly used. 
agree.' It is notable that petitioners ira; 
no mention of these facts on their prenocf 
ap-peal although then well aware of the" 

[ 9 ] The second specification relates i. 
Greenglass’ testimony that, the day bes-r- 
he began to testify, he made from mcr.Kry 
certain drawings of lens molds used sc'.eri- 
years before at Los Alamos in the 
bomb project. The petitioners contenu 
it would have been impossible for him 
make these sketclics from memorj 
hence his testimony that he did so was . 
and the prosecution must have 
be false. This is nothing new. For, ^ 

trial, the defendants, on cross-examma^ .5 
had brought out the details of 
education, with the jiatcnt purpose oi 
siiading the jury that he had bci_ ^ 
support of their renewed asscrtion^'^,^ 
jicrjury, defendants, on the ^ 
presented the affidavits of four»9^^ 


1 



wlio express the opinion that Greenglass, 
^\•ith his limited education as shown at the 
trial, could not have made the sketches 
from memory. Since none of tlu m knew 
Grei nglass, none was in a position to give 
an opinion about the quality of his memory 
which, no matter what his education, may 
have been amply sufficient for this purpose. 
As additional evidence concerning Green- 
glass' memory, these opinions, assuming 
.irgucndo they wmuld be admissible at a 
trial, arc wholly inadequate to justify a 
r.cw trial. 1 he affidavits bear solely on the 
credibility of his testimony and that issue 
was properly submitted to the trial jury for 
decision. As to this specification the mov¬ 
ing papers were insufficient on their face. 

[ 10 ] The third siiecification relates to 
rehuital witness Schneider. He was a 
; hotographer. He testified that in Hay 
>r June 19:^0 IMr. and IMrs. Rosenberg and 
•.heir two children came to his sho]) and 
••.ad passport photographs taken. He was 
:.^ked whether that was the last time he 
caul seen Julius Rosenberg “before today,” 
md he replied “That's right.” In fact he 
had been brought into the court room by an 
rBI agent the day before he testified and 
'.ad identitied Rosenberg at that time, 
dounsel lays stress upon the w'ord “today” 

' prove tlie testimony perjurious, but on 
'•■-'5s-examination of Schnc’idcr at the trial 
‘•*ih C' urt and counsel treated tlie question 
' meaning “befure the trial.” Judge Ry- 
•1 was correct in ruling tliat there wais 
-ot the slightest evidence that Schneider’s 
'-itnnony was int'. ntionally false and that 
'■ any ewent it was on an immaterial imint, 

•• c., identificatKjn of the Ivosenbergs as 
■'■'msons whose pictures he had taken, since 
Rosenbergs had not denied that they 
-■^t ha^ e gone to his shoj) for that pur- 
alrhougii Julius Rosenberg categor- 
insisted that tiiey were not passport 
•■•^‘uros. 

Alleged character of information 
“in«:inittcd. The petitioners’ next point is 
^ dieir conviction should be set aside 
one item of information classified 
~-^net wdiich they were charged wntli 


ha\ ing cnns[)ired to transmit to Russia, was 
so generally knowm that transmitting it was 
not forbidden by the Espionage Act. This 
mat!('r was thoroughly discussed by Judge 
Ryan. VVe have nothing to add to his opin¬ 
ion, except to say that United States v. 
Heine, 2 Cir., 151 F.2d 813, certiorari de¬ 
nied 328 U.S. 833, 66 S.Ct. 975, 90 L.Ed. 
1608, upon which the appellants rely, is so 
different in its facts as to be completely in¬ 
apposite. 

[ 11 , 12 ] 4. The treason clause of the 

Constitution. Appellant Sobell in his § 
2255 petition ad\anccs an additional ground 
for relief wdiich w'e understand to be as 
follows: As to him the evidence showed 
at most “treachery and general intent to 
l)elra\”; such, an intent docs not suffice to 
prove the specific intent required by the 
Lspioimge Act but w’ould meet only the 
general intent called for by the treason 
clau.^^e of the Constitution; and there w’as 
lierc no compliance with the procedural de¬ 
mands o* that clause. Thi.- contc-ntion rais¬ 
es a qtu'stion of law as to which there was 
no need for tlie taking ot evidence on the 
motion. It could have been raised on the 
prior appeal in support of the argument 
then made as to the insufficiency of the evi¬ 
dence to prove specific intent which we then 
held was adequately proved. It waas raised, 
before the Supreme Court in the petition 
for rehearing which was denied. Assum¬ 
ing witliout decision that nevertheless it 
may now' be raised in its present form by a 
motion under § 2255, we hold that it is 
without merit. 

[13] 5. Also withiout merit is the con¬ 

tention that the court erred in permitting 
the transfer of Sobell from New York to 
Alcatraz, California, pending the prcscntri- 
tion of his petition and in declining to di¬ 
rect his r’turn while it waas under consid¬ 
eration. Since no issues w'cre raised which 
required his presence as a witness, it does 
not appear that his absence was in any re¬ 
spect liarmful. Sec United States v. Tisci- 
otta, 2 Cir., 190 F, 2 cl 603. 

The orders on appeal arc affirmed. 









13. Gulf Research & Development Co. 
V. Leahy, 3 Cir., 1951, 193 F.2d 302, af¬ 
firmed 1952, 344 U.S. 861, 73 S.Ct. 102, re¬ 
hearing denied 1952, 344 U.S. 900, 7o S.Ct. 
273. Petition to compel district judge to 
vacate his order denying change of venue 
under § 1406a. Denied. 

14. All States Freight v. Modarelli, 3 
Cir., 1952, 196 F.2d 1010. Petition to com¬ 
pel district judge to order a transfer under 
§ 1404a. Denied. 

15. Mifflinburg Body Works, Inc., v. 
IMurphy, 3 Cir., 1952, 197 F.2d 417. Peti¬ 
tion to compel district judge to vacate his 
order dismissing a petition for corporate 
reorganization. Dismissed. (Per Curiam.) 

16. Petition of Nelson, 3 Cir., 1952, 199 
F.2d 878. Petition to direct district judge 
to change venue because of high feeling 
against defendant in the community. 
Denied. (Per Curiam.) 

The petition for mandamus will be 
denied. 



SLACK V. UNITED STATES. 

No. 11684. 

United Stat('s Cdirt of Appeals 
Sixth Circuit. 

April 4, 

l)(‘f(‘ndant was eonvi(4ed in the United 
States District Court for the Eastern Dis¬ 
trict of TeiiTiossoe, Rol>ert L. Taylor, J., of 

I. “If two or more persons conspire to vio¬ 
late the provisions of sections 32 or 33 
of tliis title, and one or more of such 
persons does any act to (‘ff»*ct the ol)j« ct 
of the conspiracy, each of the parties 
to such conspiracy sliall he punished as 
in said sections provided in the case of 
the doini; of the act the accomplishment 
of which is the object of such conspir¬ 
acy. Except as above provi<l('d consiur.a- 
cics to commit otTmses under this chap¬ 
ter shall be punished as provided by 
* ♦ Section 88 of Title IS. Ch. 

:;0, Title I, Sec. 4, 40 Stat. 219, June 
15, 1917. 


violating espionage statute, and he appealed.^* 
The Court of Apin'als, Martin, Circuit Judge, 
held that record established tlie defendant 
liad the effective .assistance of counsel as 
guaranteed by the federal constitution. 

Judgment affirmed. 


Criminal Law C=^64l(l) 

Record established that defendant, who 
pleaded guilty to charge of violating 
espionage statute, had the effective assist-, 
ance of counsel as guarantied by the fed¬ 
eral constitution. Act June 15, 1917, 4(> 
Stat. 218,219; 18 U.S.C.A. § 794; U.S.C.A. 
Const. Amend. 6. 


Irving Harris, Cincinnati, Ohio, Alfred 
D. Slack, Atlanta, Ga., on brief, for appel¬ 
lant. 

Ferdinand Powell, Jr., Knoxville, Tenn., 
John H. Reddy, Knoxville, Tenn., on brief, 
for appellee. 

Bctorc SIMONS, Chief Judge, and 
MARTIN and McALLISTER, Circuit 
Judges. 


MARTIN, Circuit Judge. 


This is the second appeal by Alfred Dean 
Slack from a denial of his motion in the 
United States District Court for the Eastern 
District of Tennessee to vacate a judg¬ 
ment of conviction and a sentence of fifteen 
years’ imprisonment there imposed upon 
his plea of guilty to the violation of Sec¬ 
tion 34, Title 50, United States Code [1946 
Pld.], by conspiring with others to violate 
sub-section (a) of Section 32, Title 50, Unit¬ 
ed States Codc."^ 


Soc. 32. “Whoever, with intent or rca- 
8011 to believe that it is to be used to 
the injury of the United States or to the 
advantag*^ of a foreign nation, communi¬ 
cates, delivers, or transmits, or attempts 
to, or aids or induces another to, commu- 
niiate, deliver, or transmit, to any foreign 
government, or to any faction or party 
or military or naval force within a for¬ 
eign eountry, whetln r recognized or un¬ 
recognized by the United States, or to 
any ri>prr.s»'ntative, olIic<‘r, agemt, employ¬ 
ee, subject, or citizen thereof, either di¬ 
rectly or indirectly, any document, writ¬ 
ing, code book, signal book, sketch, pho- 


■•I 

4-# 






Qii tbc first appeal, this court, on mo- 
lon United States Attorney, remand- 

the cause for a new hearing under the 
^rovisiuns of and in accordance with the 
Procedure established in Section 2255, Title 
I'nited States Code. The District Attor- 
*'Vv based his motion, which was granted, 
^-'on the fact that appellant had no notice 
cf and was not present at the hearing and 
dbl'not have the effective service of coun- 
Wc agreed with the District Attorney 
that the case fell squarely within the holding 
of the Supremo C'ourt in United States v. 
Havman, 342 U.S. 205, 72 S.Ct. 263, 96 
1 Ed. 232, which necessitated the remand. 
See Slack v. United States, 6 Cir., 196 F.2d 
493. 

At the hearing held in the district court 
pursuant to our mandate, appellant was 
ably represented by a skillful and com¬ 
bative attorney, appointed by the court, and 
was given full and adequate opportunity to 
present evidence in support of his motion 
to vacate the sentence. The hearing con¬ 
sumed several days and has been recorded 
in a typewritten transcript of the proceed¬ 
ings, setting forth the testimony in question 
and answer form totaling 534 pages, which 
has been carefully read and duly consid¬ 
ered. Appellant himself testified at length. 
Ilis wife also testified in his behalf. 

The (iovernment put on the witness stand 
three special agents of the I-ediral Bureau 
of lnvestig:\:ion, a former special ag(.‘nt 
of tliat bureau, tb.e two attorneys appointed 
to advise with and represent appellant be¬ 
fore and at the arraignment when he plead¬ 
ed guilty, an assistant United States Attor¬ 
ney, and a former United States Attorney 
for East d\nr.cisee. Those witnesses were 
rigidly cross-examined by appellant’s attor¬ 
ney. Numerous exhibits were introduced 
in evidence. 

After the [)roceediii.gs had been conclud¬ 
ed. the District Judge, who with obvious 
patience had given a considerate hearing 
to the evidence introduced and to the con¬ 
tentions of petitioner and his attorney, filed 
^ Well prepared opinion, expressly adopted 

tograpli, photographic negative, blue 
print, plan, map, modtd, note, instrument, 
appUance, or information relating to the 
national defen.se, shall be punished by im- 
203 F.2d—10V4 


as nis nnuings oi lact ami euiiciuM«jii3 
law. It was adjudged that the motion of 
appellant to vacate or set aside the judg¬ 
ment and sentence be overruled and de¬ 
nied on its merits. 

In his opinion, the District Judge sum¬ 
marized and rejected the argument of ap¬ 
pellant that his constitutional rights had 
been denied and infringed from the time he 
was first approached for questioning by 
agents of the Federal Bureau of Investiga¬ 
tion until he was committed to prison under 
judgment of sentence. He had argued: 
that he was arrested without warrant, ques¬ 
tioned unlawfully, and transferred from the 
State of New A^ork to Knoxville, Tennes¬ 
see, without having the benefit of counsel 
to which he was entitled; that he was 
neglected by the attorneys appointed to rep¬ 
resent him in Knoxville, and denied his 
request for substitution of attorneys; that 
he was kept under suicide guard and ques¬ 
tioned repeatedly by the F. B. I. Agents; 
that he was advised by his counsel that his 
case would be thrown out of court and sub¬ 
sequently told by the lawyer that a deal 
had been made with an assistant United 
States Attorney whereby, upon a plea of 
guilty, appellant would be sentenced to only 
ten years’ imprisonment. 

As pointed out by the United Slates Dis¬ 
trict Court, the record shows that in all 
proceedings in Ni w York ai)pcllant bad been 
appropriately advised of hi.s C(Ui-iitiilion:il 
rights by the officials who qiu-stiuned him, 
and had understandingly and voluntarily 
waived his right not to be questioned as to 
the disclosures which he made and his right 
to have the benefit of counsel before vol¬ 
untarily being traiisfcrrcd to Knoxville, 
Tennessee. He admitted on the witness 
stand his signature to the statements which 
he voluntarily in.idc in writing. At his re¬ 
quest upon arri\ing in Knoxville, the Cairi 
shortly thereafter app(jinted able and highly 
respected members of the bar to represent 
him and, while he was kept under clo.sc 
surveillance during his detention in prisons 
at Greeneville and Knoxville, there was tio 

prisomnent for not more tb.-in twenty 

years * * f^^ee 1948 Revised 

Criminal Code, 18 U.^bO.A. § 794]. 



















griilty was in any degree attributable to 
this circumstance. The District Court 
found further that, upon advice of counsel, 
appellant had responded voluntarily to fre¬ 
quent questioning by agents of the Federal 
Bureau of Investigation; and that all his 
admissions were voluntarily made with 
knowledge that his statements might be used 
against him, but that they were not so used, 
d'lere being no evidence that prior state¬ 
ments made by him wxre a coercive factor 
in inducing him to plead guilty. It was ex- 
y'.a:lied by the District Judge that he had 
assumed that appellant had no further com- 
rdiints of inattention on the part of his 
attorneys after their conference with him, 
and that the reply of the Judge to appel¬ 
lant’s letter of complaint gave notice of this 
fact. The opinion asserted further that the 
District Judge had not received a second 
letter alleged by appellant to have been 
written by him requesting substitution of 
counsel. 

The Judge pointed to the testimony of 
appellant’s former attorneys, showing that 
apeeliant had been represented by counsel 
within the meaning of the Constitution and 
:h:.t his plea of guilty could not be attribut¬ 
ed to lack of counsel or to advice of coun- 
s:’. in any sense lacking in fidelity, care or 
ur.derstanding. It had been made plain to 
a- pe’hint that the recommendation of a 
:. ’-\\ar sentence by the District Attorney 
•A -.hi not 1)0 binding upon the Court and 
: • be rejected; and the defendant had 
expressed his determination to take a 
c'.ance on the rejection by the Court of 
:he recommendation of the Giivcrnment’s 
a'.rarney. It was found upon the record that 
defendant had entered an unqualified 
.ed of guilty and that he had had ample 
time within which to withdraw his plea if he 
c. e so desired, but that he had not ex- 

-v^.d any wish to do so. He entered his 
I’ea of guilty on September 18, 1950, and 
we.s sentenced on September 22, 1950. 

Ml the foregoing findings of fact by the 
■. ^rict Court were amply supported by 
>• 'stantial evidence and were certainly not 
; :..' iy erroneous. 

i’.to District Judge received from the de¬ 
le: dant a letter dated September 19, 1950, 


the action for which I am legally liable 
now was a report on the manufacture of the 
explosive produced in Kingsport in 1943.” 
He wrote that this exj)losi\c‘ had been 
known to scientists since 1800; that it had 
been used by the Germans in W’orld W’ar 
One and that its composition, properties 
and method of manufacture had been de¬ 
scribed in 1925 in the Journal of The Amer¬ 
ican Chemical Society. The opuiion states 
that this letter, the contents of which were 
brought to the attention of appellant’s at¬ 
torney prior to his plea of guilty, is made 
in the present proceeding the cornerstone 
of his motion to vacate the judgment of con¬ 
viction and sentence. 

The District Judge analyzed the case as 
reducing to the crucial question of whether 
the conspiratorial actions of the defendant 
were a violation of the law, it being the 
theory of appellant on his motion to vacate 
that furnishing something already known 
or available to the recipient from public 
sources does not constitute furnishing in¬ 
formation within the meaning of the federal 
statute upon which the indictment was 
based. The Court stated, upon the authority 
of United States v. Heine, 2 Cir., I5l F.2d 
813, that “as an abstract proposition this 
theory would undoubtedly have merit, as 
where the recipient by his ow n vlYorts could 
have gleaned the information from public 
sources”; but that there w as no merit in 
the contention of appi'llant wIktc, as in the 
case at bar, the thing furnished reveals 
facts not intrinsic in the thing itself. 

The District Court reasoned thus: “In 
all probability, the recipient of information 
relative to the formula of the explosive 
known as KDX could have obtained the 
formula from public sources, or already had 
it at his disposal. The prisoner furnished 
for transmittal to the Russians a report on 
the manufacture of RDX. He testified that 
he obtained his infimmation from j)ul)lic 
sources, mainly, if not entirely, while he 
was in Cincinnati. But at the time he fur¬ 
nished the report to his co-cons})irator he 
was employed within what by common 
knowledge w’as a closely guarded munitions 
plant where an explosive wais being manu¬ 
factured. He was familiar with certain 


S of till' manufacture of the explosive. 
\'hc ^P‘)rt he furnished is not here in evi- 
dieiK'c but it is a certainty that he had op- 
poriuiuiy to check matters of report ob- 
lined outside w ith tliuse obseiw ed inside 
the plant at Kingsport. It is in evidence 
• hat undi'r cover of a pass issued to him 
as an employee he obtained a sample of the 
^-xplosive which he knew^ or assumed to be 
RDX from a storage dei)artment within 
the plant, w’hich sample he furnished to his 
co-conspirator. From this sample the re¬ 
cipient could have determined whether the 
product w'as, or was not, RDX. Thus, in 
furnishing the sample, he furnished the 
means by which through chemical analysis 
it could be determined what in fact was 
being manufactured in the Kingsport muni¬ 
tions plant, know'n as the llolston Ordnance 
Works. This w’as the furnishing of in¬ 
formation relating to the national defense 
and was a violation of the espionage law' 
set out in the Code sections of the indict¬ 
ment. Sec (jorin v. United States, 312 
U.S. 19 [(A S.Ct. 429, 85 L.Ed. 488].” 

The Opinion of the trial court concluded 
with the assertion that, upon crcjss-examina- 
tion, appellant had admitted stating to his 
attorneys that, if doing the things herein¬ 
above set forth constituted a violation of 
kiw, he W’as guilty ; that, when arraigned, 

p. Ilant IkuI entered an unqualified plea of 
cuilty which he had time ami opportunity 
to repudiate, but did not; that the act coin- 
Hiitted by him fell w’ithin the inhibitions 
of the espionage statute; and that, ex¬ 
amined in retrospect, his plea of guilty 
must be held to have been a voluntary and 
understanding ]iU a. The final conchii'ion 
o: the District Court was that no constitu¬ 
tional right of appellant had been denied 
or infringed; and that he had received 
e\erv recjuisite of due jiroccss of law’ 
guaranteed by the Constitution. According¬ 
ly- apjK'llant’s motion to vacate the judgment 
of coii^viction and sentence was overruled. 

On this apiieal, a competent attorney was 
‘'qmoiiitrd by this Ct)urt to represent the ap- 
I’'-liant, a highly intelligent and w’cll edu- 
catr(l mail who also file<l a brief in his own 
behalf. Tlu- crux of tlu- argument made in 
behalf of appellant is that he did not have 


the elfectise assistance of ccninsci as guar¬ 
anteed by the Sixth Amendment to the b'ed- 
cral Constitution, in that he was not prop¬ 
erly advised by counsel originally appoint¬ 
ed to rcqiresent him in the trial court of 
the exact nature and meaning of the charge 
laid against him in the indictment; and 
that had he been properly informed, he 
would not have pleaded guilty. The point 
emphasized is that had he been aware of the 
interimetation placed upon the espionage 
law by the Court of Appeals for the Sec¬ 
ond Circuit in United States v. Heine, 151 
F.2d 813, appellant would not have pleaded 
guilty. 

The argument is not well grounded, for 
the reason that the Heine case is readily 
distinguishable from that at bar. It be¬ 
comes immaterial, therefore, whether or 
not this court agrees with the doctrine laid 
down in that case, which we do say, how¬ 
ever, is open to serious challenge. 

In the Heine case, it was held that pro¬ 
hibition under the Espionage Act, Sec¬ 
tions 32 and 34, Title 50, U.S.C.A., against 
the dissemination of information relating 
to the national defense w’as not inclusive 
of information from sources lawfully ac¬ 
cessible to everyone and, therefore, that a 
German-born American citizen who w’as 
engaged in collecting and transmitting to 
Germany all available information about 
American production of airplanes, so that 
Germany should be advised of that feature 
of American defense in event of war, could 
not be lawfully convicted of violating the 
l‘'si)ionage Act. 

Here, the record show’s that the attorney 
for appc41ant w’as told by him that he had 
furnished Harry Gold with a confidential 
report in writing concerning the manufac¬ 
ture of the explosive RDX in the Holston 
Works at Kingsport. This munitions plant 
was carefully guarded and screened against 
disclosure of the product being manufac¬ 
tured there and in what quantity it w’as be¬ 
ing manufactured. ^Moreover, appellant 
admitted that he stole and passed along to 
this siyv for Russia a specimen of the ex- 
jilosive being manufactured in that closely 
guarded plant. The sample of the end 
product there manufactured, showing as 
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it did precisely whi: produced, 

wns secret iiiformc.r:C- r.ci c-i-tined from 
public domain of kz.^ tezt- Appellant 
has stressed the propisincr liL-t the infor¬ 
mation \v:r.ch he pits.c a.m^ to his co- 
coiispirator Gold -nTtc from sources 
of public inforinatioa. ^ ais :s utterly in¬ 
consistent with his 7 nor statement to his 
attorney that he hai rarr/.sj^ed Gold a 
sample of the proctici anc a confidential 
report in writing on the secret manufacture 
of the explosive in Lie ticisiin Ordnance 
Works. 

It seems manifest th:: lO- proposition 
now ad\a::ced by it:..— : ^ concocted 

afterthought. I\lcrr:’~er. tit argument of 
an-ei'anr will no: s-i-i: up in the light 
oVtbe opinion c: th. r Court in 

Gorin v. Unin. i 5 . o Cv oO, 61 

S.Ct. 4:^, S5 L.Iu. :: was made 

plain that the evn ^~ii:i-i E^pionage 
Act run-shes is obtxC-rg ::r :r furnishing 
to a’fir.-n cev-.u: i .aided infor¬ 
mation.” edher :: nt cf our na¬ 

tion or to tl'iC pa 1 1" a ■.-.e. ^aiuUi>. 

The attack whtii a;:- natkos upon 
the cempetent ari cor - “--'as counsel 
onc’inaiiv appointti cy acf :_t:?-rict Judge 
to advise him of ins r-pms ana to repre¬ 
sent him upon h:s irra:pTri:at. and thcrc- 
after. evinces the t-minri-^ which might 
riT _ ^r It ■ cuunti} .t 
.t r-.i’C ' ^ cr honor. 
Ka’* '-'**♦■•■■'5 *'-• it'ms: .irr’Onite'd to 

assist anpcilant :r. i.-^ itter.sc. nas piav.- 
ticed U U' --r,f Uan thirtv 

vears and has apirt.-e-i m:st tTcgncntly as 
ihe advocate cf p^-s:ns tmC tor serious 
offenses in t'^t c' r'.a- :o_:ti. iotii st.Uc 
?ni feairah lit h^i ^rta. : and enjoys a 
fine reoutation ft: or''tii^ina ethics ana 
„er<ori! , ?•;--'U'y rc-ard- 

b af cac o: “-y U.vyors in 

'P';;-- \.'u, cb'ia t Gre'cncvillo. 

-- 1. '•’'inicel b\ 


bo expected ci 
man obvioirsiy t 


'ustric: Gran 


It in Iv.' 


v-o-r? o: age .md was 
:: diw in T'>41. 
- crJLCiice since 


a,dmittea to tne ii-i. 

Tie has ercag. i unv 

j. ■ :-ut appcllr.n: 

told hzzn iu/den-.- c: while an em¬ 


ployee of the Kastman Kodak Korporatioo, 
he had furnished Bridges, knowing him ta 
be an agent of the Russian Government^ 
information of a military nature, for which 
appellant, was paid cash. lie furnished § 

this man numerous confidential reports iiv §' 

writing. Appellant had told Mr. Jenkins, 
and his co^counsel that, when Bridges died, ., 
he continued to furnish reports, specimens 
and information, for which he was paid 
money, to a successor paid spy of the 
Russivin Government, namely, Harry Gold. 

Ciold liad visited appcll.'int’s home while 
was in Cincinnati. IMr. Jenkins testified 
tbirther: “He told blr. King and myself of 
how ho after he had lx.come cni]jlf)yod at 
lh>lsion Ordnance Works in Kingsport, how 
'.:.i'!ied admission to a certain part of 
tluu p’ant where his work did not carry 
iv/.u And he was working in an entirely 
doietoiu part of tlic plant but knc\v what 
was being done, that it was a military 
p-am. where explosives %verc made; that 
ib.e ‘'crsonncl was highly screened, and that 
I'u- • biut was closely guarded. That upon 
.y..ue. eg admission to that part of the plant 
\v;ie c the real explosive was stored, to- 
XXRDX, he while the guards were not 
leaving secretly possessed himself of a 
gua’U'ty of the explosive known as RDX, 
y.;r, u III his pocket, and for the purpose of 
w-ing it to Harry Gold, and that later 
>'’ortly thereafter that same specimen 
:„v aeuvered by Mr. Slack to Harry Gold 

• • \ ;export, and at which time he, at 

• - usistence, furnished him with a con- 

• . , - .ud written report on the manufacture 
a: ; • explosive known as RDX in Kings- 
|V b'ennessce. 

.’illy and after an exhaustive ex* ^ 
ii.uMJii of our client, and as sympathetic 
c as we knew' how to conduct, and one 
V *" .-1 was conducted with tlie idea solely 
'Illy idea of w'hat was the best thing 
c for our client, I recall that I said 
.. Slack this, ‘Do you realize, M^. 

:•% that what you have told Mr. King^*- 

• myself makes you guilty of furnishing..;^ 

• Kiuon to a foreign government, 

. . ai relating to tin: national defense^^^ 

sMi.s]firing with Gold to do so?’ And < 

> ; d, “Why, certainly I realize that,^_ 



I realized that trom me 

^ \',c^ininng. I have no thought other 
I am guilty. I know I am. I 
'^p.-ifessed everything to the F. B. I. 

\ j I want you as my attorneys to 
7 - • -’K guilty and to do it forthwith and 
" V,,- begin serving my sentence and get 
■ ’ . - with and get it off my conscience.’ 
.., 1 . the culmination of some four 

7 ‘ 'Vc talk with the defendant Slack. iMr. 

V and I left shortly thereafter. We dis- 
r i t’le case together as attorneys. We 
" . g g in view' of our instructions from our 
:h:it the best service w'c could pos- 
render him w’as to make, to get the 
recommendation possible from the 
Tn-tnct Attorney. That w'as undertaken 
.,>r:ly thereafter.” 

i-iiey Jmikins testified further that 
, r at any time did he refuse the re- 
c: appellant to visit him at the coun- 
^,:h although he did not always go im- 
.:Giv; that he had not made a social 
- • anion or confidant of appellant, but as 
..iiorney had complied with every re- 
made of him during the intervening 
ni'- Vetween his appointment by the court 
.r.i :’:ie date judgment was pronounced by 
•V; District Judge at a court session in 
■ '.eneville, Tennessee. Fie asserted that 
w h.id used his best efforts to impress up- 
. -he assistant United Stales Attorney 
it‘i: iidtigaliiig circumstances in behalf 
-I his client, so as to obtain a reenfin- 
"■-•.iadun for clemency from the Depart- 
t uf Justice in Washington. He denied 
haiically that he ever told appellant 
“liis case w'ould be thrown out of 
- nrt.** He said that he had never repre- 
^n-ei a keener, more intelligent man than 
*''' llant, who could not have misunder- 

- him or IMr, King wdien they stated 
' -bpellant that what he had told them 

* '"■■/ited guilt of the offense charged. He 
^ •f-'d that he made so many triijs to the 
Attorney’s office in behalf of ap- 
• -• -tit, trying to obtain a commitment for 
‘’■^Commendation of light punishment, as 
" •g:'t:tute himself almost a nuisance. 
'‘-xi)Kined to appellant that the rccom- 

- (jf the District Attorney upon 
'“•Zation from the Department of Jus- 


nee ai vv .ibiniij^Luu, lii.il il.i.c 

tcnccd to ten years’ cunfineincnt, would not 
be binding upon the United States District 
Judge; and that his client w’ell umlcr- 
stood this wdicn he ijleadod guilty. At¬ 
torney Jenkins denied positively that he had 
advised appellant not to make a personal 
statement to the District Judge when he 
entered his plea of guilty. 

The testimony of Mr. Jenkins is corrobo¬ 
rated in all material asi)ccts by that of Mr. 
Kyle King, the other attorney appointed 
to represent appellant. It should be ob¬ 
served that, wdien the District Judge asked 
the a])pellant wdiethcr he had anything to 
say before judgment was pronoiincud, Slack 
answered, “No, Your Honor.” 

The record discloses that Attorney Jen¬ 
kins made a most eloquent ap'poal in open 
court for the exercise by the District Judge 
of clemency toward his client. He stressed 
the changed conditions in this country’s at¬ 
titude toward Russia from 1943, when the 
offense was committed, to the fall of 1950, 
when appellant entered his plea of guilty 
to the charge of conspiracy to violate the 
espionage hnvs of the United States. He 
implored the sentencing judge to erase and 
disassociate the events of the last seven 
years, and “to judge the degree of appel¬ 
lant’s guilt as if wc wxre now living at 
the time of the commis.sion of the offense.” 
He stressed that in 1943 Russia was a 
friendly ally wliuse stand at Stalingrad had 
become “an epoch of raw^ courage and re¬ 
spect of 150,000,000 people in this country”; 
and that, then, “the very civilization of this 
world w'as tottering at the brink of the 
precipice.” Ho declared that even with 
his legal training it would be hard for 
the judge to erase from his mind “the 
memories and the knowdedge of the events 
of the last seven years and to go back to 
1943," and to pass such sentence upon ap¬ 
pellant as w'Oiild have been considered com¬ 
mensurate w'ith his offense at that time. 
He then added: “Ihit I believe Your Hon¬ 
or can do it, and wall do it.” He referred to 
the spirit of contrition and penitence ex¬ 
hibited by appellant, and to how the F. B. I. 
agents had related that they had received 
heartiest and most complete cuoi)eration 






from xiim. The attorney described the case 
as a classic example of the exhibition of 
the greatest fear of mankind, which he 
termed the “fear of adverse publicity.” He 
stated that appellant had been “virtually 
blackmailed into the commission of an of¬ 
fense because he had become involved with 
a man [Harry Gold] who the District At¬ 
torney says, and who we all know is a 
thousand times more steeped in moral 
turpitude than is Alfred Dean Slack.” Mr. 
Jenkins said further that appellant knew it 
was wrong “to give even our closest ally 
a military secret” and had refused several 
times to do so; but had finally succumbed 
to the pressure applied by Gold to get what 
he wanted: the “know' how^” and the 
means and method of manufacturing RDX. 
He stated that appellant had quarreled 
violently wdth Gold and thrice had refused 
to do his bidding, but finally had succumbed 
to the tentacles of a man w'ho had “the 
goods on him” and could expose, ruin and 
destroy him, not only wdth his wdfe and 
children, but with his father, motlier, 
neighbors and fellow-countrymen. The at¬ 
torney called attention to the fact that ap¬ 
pellant had finally been blackmailed by 
(iold, through fear of exposure, into com¬ 
mission of the offense; and that “the threat 
of utter destruction in the mind of the 
American people, the threat of blasting all 
of his hopes and ambitions and his future 
by newspaper publicity was as strong as if 
Gold had put tlu i)f>int of a pistol to his 
temple and said, ‘Hand over to me this 
sample of RDX.’ ” 

Four days later, before sentence w'as 
imposed, Attorney Jenkins presented testi¬ 
monials from numerous friends and neigh¬ 
bors, including the pastor of appellant, as 
to his good reputation and loyalty as a citi¬ 
zen. In concluding his plea for mercy for 
his client, the astute attorney again re¬ 
minded the court that appellant had been 
under the dominance of Gold and that, at 
the time he gave (jolJ the secret formula, 
“vve were fighting side by side and arm in 
arm wnth the Russian peoi)le.” He finished 
his strong ai)i)eal with the statement that, 
at heart, Slack had not wanted to injure 


his country to the advantage of even an 
ally. 

The presently changed and malicious at¬ 
titude tow'ard his conscientious and able 
lawyers is evinced by the fact that, on Sep¬ 
tember 18, 1950, the day upon which Mr. 
Jenkins had made his eloquent plea for 
mercy, appellant wrote him and associate 
counsel King the following communication: 
“Gentlemen: This letter is an attempt to 
partially express my deep appreciation to 
you and to Mr. King for your labors on my 
behalf. 

“I had never realized before that mem¬ 
bers of the legal fraternity did so much for 
those wdio are without funds but yet need 
a champion. 

“Your help, your counsel and your rep¬ 
resentation w'ere far more than I had ex¬ 
pected; your efforts today w'cre magnif¬ 
icent. For now, I most sincerely thank 
you. 

“(Signed) A. D. Slack.” 

All other points argued on this appeal 
arc regarded as too insignificant to merit 
discussion, none being well grounded in law*. 

Notwithstanding the eloquent ai)pcal 
made by Attorney Jenkins for leniency 
toward his client, the District Judge stejiped 
up the sentence recommended by the United 
States Attorney upon ihi: authorization of 
the Department of Justice from ten to 
fifteen years’ imprisonment and presented 
logical reasons for his action, which of 
course rested in his sound discretion. 
When sentencing appellant, he thus ad¬ 
dressed him: “You arc represented by 
learned and experienced counsel. They 
have presented your case to the Court in 
a most appealing and able manner. The 
crime that you have committed is not an 
ordinary offense against the Federal crim¬ 
inal laws. It is of national rather than 
local significance. It therefore involves re- 
lationshijis broader than the jurisdiction of 
this C'ourt. It touches upon matters within 
the iieculiar field of the De])artrnent of 
Justice and ujxni which representatixes 
of that 1 )ei)artnient are especially qualified 
to speak. 


tioiis w’ith which the Department of Justice 
and other departments of the Government 
as w'ell are concerned, the Court docs not 
regard it as purely a local offense and ac¬ 
cordingly d(K‘s not believe that it should 
be dealt with as such. For this reason the 
Court w'cleomes the recommendation from 
the Department of Justice and treats that 
recommendation with full confidence and 
respect. With due deference to the De¬ 
partment and the Government’s attorneys, 
1 have determined t<j de])art from this sug¬ 
gestion or recommendation. Viewed as an 
isolated matter, this crime is shocking and 
can be contemplated only with detestation. 
It is ironical, however, from the stand¬ 
point of this defendant that he committed 
his crime at a time when the United States 
and .Soviet Russia were allies, but stands 
before the bar of justice to receive his 
punishment at a time when the United 
States and Soviet Russia are stirred by mu¬ 
tual distrust, torn by the clash of opposing 
ideologies and face each other across the 
world under the threat of devastating war. 
The human mind changes with the winds of 
passion. It is the quality of justice that 
it does not jiermit itself to be swayed un¬ 
duly by the shifting tides. 

“Fifteen years’ imprisonment is a long 
time in :iny life and in any period of histo¬ 
ry. I'or this defendant, it is not too much, 
1 believe, in e* m^iileration of all the cir- 
cnm<t:uu'e<. It is enough.” 

Idle eonsideratiivii and due process of law 
liberally accorded this self-confessed traitor 
to his country, Alfred Dean Slack, from 
the inceiJtioii of the charges ai^ainst him 
is illustrative of substantial justice as ad¬ 
ministered in our own country, in direct 
contrast to the denial of such in the coun¬ 
try to which he exposed our military 
secrets. He has been permitted even to 
castigate outstandingly able, conscientious 
and eloquent attt^riu'ys, appointed to defend 
bis rights, who righteously iKU'forined their 
daities. On the record in this case, he is 
clearly guilty beyond a reasonable doubt 
ol the offense to which he pleaded guilty and 
‘ur which he was lawfully sentenced. 

Uet the judgment of the District Court 
be affirmed. 


AlYltHlUAN UNIVtHbAL INS. CO. V. 

STERLING et al. 

No. 10798. 

Uiiit(‘(l Slates Court of Aiipeal.s 
Third Circuit. 

Argued Dee. 5, 1952. 

Decided March 20, 1953. 

Suit to rec*over daiiiage.s for bnsicli of duty 
of e(H)p(‘ration iiupos(‘d on insured.s by fire 
policy and subrogation and loan receipts. 
The United Slates District Court for the 
Middle District of Pennsylvania, Albert L. 
Watson, Chief Judge, 104 F.Supi). 478, ren¬ 
dered judgment dismissing comi)laint for 
want of jiirisdieti(jn in that plaintiff was 
not authorized to do business in Pennsyl¬ 
vania, and plaintiff appealed. The Court 
of Api)cal.s, Biggs, C. J., li(*ld that wh(‘re in¬ 
surer offered to prove that i>olicy n^pri^semt- 
ed exees.s insurance which could not bo pro¬ 
cured from companies authorized to do busi¬ 
ness in Pennsylvania, failure to allege such 
facts in complaint did not warrant dismissal 
thereof. 

Judgment vacated and cause remanded 
with directions. 

1. Courts C==259, 359 

Where federal jurisdiction of suit by 
foreign insurance company not authorized 
to do business in the state was based on di¬ 
versity of citizemsliij), state law controlled, 
and if such suit could not be maintained in 
courts of the state, it could not be main¬ 
tained in federal coui’ts of such state. 

2. Insurance 0^26 

Suit by foreign insurance company to 
recover damages for violation of duty of 
cooperation imposed on insureds by fire 
policy and subrog.'ition and loan receipts 
was based on insurance contract within 
Pennsylvania law precluding maintenance 
of suits in courts of Pennsylvania on in¬ 
surance contracts issued to Pennsylvania 
citizens on property within the common¬ 
wealth by fondg’n conqianies which have 
not complied with Pennsylvania statute. 
40 P.S.Pa. § 26. 

3. Insurance C==2G 

Pennsylvania statutes permittimg li¬ 
censed brokers to place insinance which 
cannot be procured from companies an- 








the Court of Appeals did not pro¬ 
vide for interest. That this is the 
proper construction to be placed on 
the Briggs case is confirmed by a 
reading of the dissenting opinion in 
that case. The dissenters clearly 
saw that the Supreme Court was 
deciding the question: ‘whether the 
appellate court’s mandate includes 
interest provided by 28 U.S.C. § 
811’ (the predecessor of 28 U.S.C. 

§ 1961 which is here involved) ‘al¬ 
though the mandate makes no explic¬ 
it mention of interest.’ 334 U.S. 
at 308 [68 S.Ct. 1039]. The major¬ 
ity of the^Court held that it did not 
and this court is bound by that rul¬ 
ing.” 

[1] We agree with the reasoning and 
holding of the district court. It was 
without authority to modify the mandate 
of this court to allow interest on the 
judgments in question. 

In the present appeal, plaintiffs re¬ 
new their reliance on the substantive law 
of Indiana as they did in the second ap¬ 
peal. They cite the Indiana interest 
statute, Ind.Ann.Stat. § 19-2002 (Burns’ 
1950). However, we took notice of that 
statute before and held in effect that it 
could not control the course of this fed¬ 
eral litigation. 282 F.2d at 806, 807. 

At the oral argument in the instant 
appeal, plaintiffs presented a motion ask¬ 
ing this court to recall and amend the 
first mandate issued by us on Septem¬ 
ber 8, 1959 following our decision in Lee 
V. Terminal Transport Company, 7 Cir., 
269 F.2d 97 (1959). This motion to 
recall was filed six days before oral ar¬ 
gument and was answered by defendant 
on the day of oral argument. 

[2] The purport of the motion to re¬ 
call our mandate is that we should now 
amend the same ‘'so as to provide for in¬ 
terest in accord with the Indiana stat¬ 
ute.” Thus, plaintiffs for the first time 
in the long history of this litigation now 
recognize that this court is the only 
source of authority to modify its own 
mandate. We think this present motion 
comes too late. 


Plaintiffs have waited approximately 
29 months from the time the mandate 
issued to seek this relief. The day after 
the mandate issued, the district court I 
vacated its prior judgment and entered ? 

judgments for plaintiffs totaling $103,* ^ 1 

000. On the same day, defendant paid % J 
the full amount thereof to the clerk ot '-| 
the district court and eight days later ; 

paid to the clerk costs of $1457.95. The ; 

full amount of $103,000 has been^availa- ’ 

ble to plaintiffs since that time. Defend- " 

ant should not now be penalized be- ; ^ • 

cause of plaintiffs’ subsequent abortive : 
actions. 

Since we have held in the instant ap¬ 
peal that the district court did not err 
in entering the order appealed from, we 
cannot in good conscience allow the re¬ 
lief requested now, for the first time, by ^ 
way of recalling and amending our man¬ 
date issued September 8, 1959. Accord¬ 
ingly, plaintiffs’ motion to recall and 
amend the mandate issued in Nos. 12431 -i- 

and 12432, 7 Cir., 269 F.2d 97, is denied. 

For the foregoing reasons, the order 
from which this appeal is taken is af¬ 
firmed. 

Affirmed. 
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Prosecution for conspiracy to ob¬ 
tain information respecting the national 
defense of the United States and for . 
conspiracy to transmit information 







lating to the national defense, r rom a 
judgment of the United States District 
Court for the Southern District of New 
York, William B. Herlands, J., 199 F. 

Supp- from denial of a motion 

for new trial on newly discovered evi¬ 
dence, 203 F.Supp. 542, the defendant 
appealed. The Court of Appeals, Swan, 
Circuit Judge, held that there was no 
impropriety in receiving evidence of con¬ 
spirators’ activities prior to beginning 
of conspiracy charged in indictment 
where evidence was relevant to show mo¬ 
tivation and community of interest 
among conspirators, and newly discov¬ 
ered evidence was merely cumulative and 
impeaching and even if received and be¬ 
lieved, a different result could not be 
ajiticipated. 

Affirmed. 

1. Conspiracy <^=^47 

Evidence was sufficient to sustain 
conviction for conspiracy to obtain in¬ 
formation respecting national defense 
of the United States and for conspiracy 
to transmit information relating to the 
national defense. 18 U.S.C.A. §§ 793, 
794(a). 

2. Criminal Law C=3ll34(3) 

Where defendant had been convict¬ 
ed of conspiracy to obtain information 
respecting the national defense and of 
conspiracy to transmit information relat¬ 
ing to the national defense, and where 
defendant had been sentenced to 10 years 
on count one and life imprisonment on 
count two, it was not necessary to deter¬ 
mine if prosecution under count one were 
barred by statute of limitations. 18 U.S. 
<^-A. §§ 793, 794(a). 

3. Criminal Law <^=^673(2) 

Evidence relating to criminal con- 
<iuct and political activity of alleged co¬ 
conspirators during the period before 
tbe conspiracies began was properly ad¬ 
mitted to show motivation and commu¬ 
nity of interest on the part of the con¬ 
spirator where instructions were given 
making it clear to jury that evidence was 
to be considered only for such purpose 
^nd that defendant was not on trial for 


ms activities prior to conspiracy aiiegea 
in indictment. 18 U.S.C.A. §§ 793, 794. 

4. Criminal Law <3=>1036(1) 

Testimony of government witness in 
prosecution for conspiracy to obtain and 
transmit national defense information 
that, subsequent to conspiracy for which 
defendant was indicted, witness and two 
other members of alleged conspiracy had 
pleaded guilty to charge of espionage did 
not constitute such plain error as review¬ 
ing court would notice notwithstanding 
defendant’s failure to object to testimony 
when it was given. Fed.Rules Grim. 
Proc. rule 52(b), 18 U.S.C.A. 

5. Criminal Law <^423 (1), 424(1) 

Exception to hearsay rule allowing 
coconspirators to testify to out-of-court 
statements extends only to g^tatements 
made during the life and in furtherance 
of the conspiracy, and to admit hearsay 
of conversation after the conspiracy is 
over is error. 

6. Criminal Law C=673(l) 

Admission of hearsay of conversa¬ 
tions occurring at time when prosecution 
contended conspiracy continued was not 
error even though defendant contended 
that conspiracy had expired at an earlier 
date, where judge charged that existence 
of conspiracy must be determined with¬ 
out regard to and independently of state¬ 
ments and declarations of others but, 
having determined that defendant was 
member of conspiracy, jury could then 
conside/ the declarations of other co¬ 
conspirators made during existence of 
conspiracy. 

7. Criminal Law C=5700 

Although prosecution has duty to 
disclose, on its own initiative, exculpa¬ 
tory facts in its exclusive control, it has 
no such burden when facts are readily 
available to a diligent defender. 

8. Criminal Law <^==>700 

Failure of government to call to at¬ 
tention medical report concerning mental 
condition of government witness did not 
violate elementary fairness or vitiate 
trial where government had several times 
referred to prior decision in which con- 
































f viction based upon testimony of same 
witness had been upset for failure to 
disclose medical report and where all 
facts of mental condition of witness were, 
therefore, a matter of public record. 

9. Criminal Law <S=700 

It is not error for prosecution to 
fail to disclose whereabouts of person 
mentioned in testimony of government 
witness, especially where, after testimony 
of witness, whereabouts of mentioned 
person was made known and where de¬ 
fense counsel made no request for con¬ 
tinuance of trial so as to locate him al¬ 
though he could have been located within 
a minimum of time and effort. 


On October 9, 1961 defendant moved 
under Rule 33, F.R.Crim.P., 18 U.S.C.A., 
for a new trial on newly discovered evU 
dence. After hearing witnesses Judge 
Herlands wrote a lengthy opinion deny- 
ing the motion on November 3. Defend¬ 
ant has also appealed from this order. 

The appellant presents four points: 
(1) insufficiency of the evidence to sus- 
tain the jury's verdict; (2) count 1 was 
barred by the statute of limitations; (3) 
errors in admitting prejudicial testi¬ 
mony; and (4) error in denying the mo¬ 
tion for a new trial. 

(1) Alleged insufficiency of the evidence, 

[1] Defendant did not testify nor 
did he call any witness. He was repre¬ 
sented by two experienced trial lawyers. 
Their strategy was to endeavor by cross- 
examination of witnesses for the prose¬ 
cution to prove that the conspiracy, if 
any, in which defendant took part did 
not involve getting information about 
the national defense of the United States, 
but about the Trotskyite wing of the Par¬ 
ty Mensheviks, and Germans, living in 
the United States. Counsel seem to have 
conceded that defendant was party to a 
conspiracy to obtain information for 
Russia respecting matters other than na¬ 
tional defense. At least there was no 
contradiction of testimony that he was 
paid $100 or $150 per month by co¬ 
conspirators for reporting to them dur¬ 
ing years prior to the time the conspiracy 
is claimed to have ended in 1945. 

The first witness for the prosecution 
was defendant's brother Jack Soble. He 
was examined and cross-examined at 
great length. He testified to meeting 
Beria of the GPU (Russian Secret Serv¬ 
ice) in 1940 and to being told by Beria 
that he wanted him and his brother, 
Robert, the defendant, ‘‘to go abroad to 
work for us to gather any information of 
any value to the Soviet Union." [Italics 
added.] The quoted purpose certainly 
cannot reasonably be construed to have 
excluded the gathering of national de¬ 
fense information. Beria did not say 
how they would go or where but offered 
to let their parents and relatives go with 


10. Criminal Law C=^938(l) 

Convicted defendant was not entitled 
to new trial on basis of newly discovered 
evidence where witnesses were available 
during trial, where testimony was mere¬ 
ly cumulative and impeaching, and 
where, even if testimony of new wit¬ 
nesses were received and believed, dif¬ 
ferent results could not be anticipated. 


Ephraim London and Joseph Brill, 
New York City, for appellant. Helen L. 
Buttenwieser and Jordan Derwin, New 
York City, on the brief. 

Robert M. Morgenthau, U. S. Atty. for 
Southern Dist. of New York, for appel¬ 
lee. David R. Hyde and David Klings- 
berg. Asst. U. S. Attys., of counsel. 

Before LUMBARD, Chief Judge, and 
SWAN and WATERMAN, Circuit 
Judges. 

SWAN, Circuit Judge. 

The indictment alleges that the con¬ 
spiracies began in January 1940 and con¬ 
tinued to the return of the indictment on 
November 29, 1960. Eighteen co-con¬ 
spirators were listed but were not made 
defendants. The trial began June 19, 
1961, was concluded July 13, and sen¬ 
tence was imposed on August 7—ten 
years on count 1 and life imprisonment 
on count 2. Defendant duly appealed and 
is free on $100,000 bail 


them because the parents are aiiti-cunt- 
inunists" and will be a “good cover. Of 
course Jack's conversation with Beria did 
not commit Robert to the conspiracy, but 
shortly thereafter Jack visited his broth¬ 
er in Lithuania and learned from him 
that agents of the GPU had made him a 
similar proposition. Jack also testified 
to their leaving Russia via Vladivostok, 
getting to the United States via Japan 
and meeting in New York City various 
‘‘contacts" to whom they made reports. 
According to Jack's testimony Robert's 
contact “was Zubilin's wife Helen. He 
told me this many times on several oc¬ 
casions." 1 He further testified that he 
had many conversations with Robert 
“about my work in the Trotskyite field, 
and his work in the O.S.S." 

Mrs. Beker, also listed as a co-conspir¬ 
ator, testified that the defendant caused 
her to meet Dr. Hirschfeld, head of an 
0. S. S. section compiling information 
on European politicians, and told her 
Hirschfeld worked for the O. S. S.; that 
she received written reports from him 
in 1943, 1944 and the early months of 
1945 which she passed on to the defend¬ 
ant; that Hirschfeld reported on what 
some of his co-workers in O. S. S. were 
doing and the last two or three reports 
referred to an important military weap¬ 
on being developed in the far west. Thus 
there was testimony that the conspira¬ 
tors infiltrated the 0. S. S. and secured 
information from persons working there. 
That information obtained from 0. S. S. 
employees was classified as secret was 
demonstrated by the testimony of Mr. 
Doering, general counsel of O. S. S. 

1. Both Zubilin and his wife were listed in 
the indictment as co-conspirators. 

2. Judge Herlands charged the jury as fol¬ 
lows : 

“Whether or not the information and 
documents allegedly sought to be ob¬ 
tained and transmitted by the defendant 
and his alleged co-conspirators concerned, 
regarded or was connected with the na¬ 
tional defense is a question of fact sole¬ 
ly for the determination of you, the ju- 
taking into consideration all the cir¬ 
cumstances of the alleged crime and con¬ 
sidering the alleged source, origin, char- 


mation was classified as secret distin¬ 
guishes this case from United States v. 
Heine, 2 Cir., 151 F.2d 813, cert. den. 
328 U.S. 833, 66 S.Ct. 975, 90 L.Ed. 1608, 
upon which appellant places reliance. 
Moreover, the information as to how the 
O. S. S. carried on its work and who did 
what was in itself a matter of national 
defense, as was also the information with 
respect to the development of an impor¬ 
tant military weapon in the far west, as 
to which Mrs. Beker testified. Her testi¬ 
mony, if credited, was alone enough to 
justify the verdict. Gorin v. United 
States, 312 U.S. 19, 61 S.Ct. 429, 85 
L.Ed. 488, affirming 9 Cir., Ill F.2d 712 
is a leading case on the Espionage Act. 
There, affirming a conviction for trans¬ 
mitting Naval Intelligence reports- on 
Japanese agents in the United States, the 
Court said, 312 U.S. at page 32, 61 S.Ct. 
at page 436: 

“It is not the function of the 
court, where reasonable men may 
differ, to determine whether the acts 
do or do not come within the ambit 
of the statute. The question of the 
connection of the information with 
national defense is a question of fact 
to be determined by the jury as neg¬ 
ligence upon undisputed facts is de¬ 
termined." * 

We are satisfied that appellant's point 

(1) must be overruled. 

(2) The statute of limitations. 

[2] The appellant contends that pros¬ 
ecution of the conspiracy charged in 
count 1 is barred by the statute of limita- 

acter and utility of the information and 
documents. * • * You may also con¬ 

sider the testimony that the names of 
certain personnel and their functions WT.th- 
in O. S. S. were classified information. 

“If you find that the only information 
or documents which the defendant al¬ 
legedly gathered and transmitted in this 
case were lawfully accessible to anyone 
who was willing to take the pains to find, 
sift and collate it or them, then the de¬ 
fendant would not be guilty of trans¬ 
mitting or obtaining and receiving na¬ 
tional defense information.” 
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of the barred count requires reversal of 
the conviction under count 2 . Whether 
or not prosecution under count 1 was 
barred presents a serious question, but 
we see no necessity for determining it. 
Concededly there was no statute of limi¬ 
tations applicable to count 2 , and on this 
count defendant was sentenced to life 
imprisonment. The sentence imposed on 
count 1 did not increase defendant’s term 
of imprisonment. Hence, if the count 
2 conviction is sustainable, we need not 
consider the error alleged as vitiating 
count 1 . Barenblatt v. United States, 
360 U.S. 109, 115, 79 S.Ct. 1081, 3 L.Ed. 
2 d 1115; United States v. Bronson, 2 
Cir., 145 F.2d 939, 944. And the same 
rule has been applied in prosecutions for 
espionage. Abrams v. United States, 250 
U.S. 616, 619, 40 S.Ct. 17, 63 L.Ed. 1173; 
Pierce v. United States, 252 U.S. 239, 40 
S.Ct. 205, 64 L.Ed. 542; Gorin v. United 
States, 9 Cir., Ill F.2d 712, 722, affirmed 
312 U.S. 19, 61 S.Ct. 429, 85 L.Ed. 488. 

Assuming argueiido that count 1 was 
barred by the statute of limitations, we 
cannot see how submission to the jury 
of that count constituted such prejudicial 
error as to require reversal of count 2 . 
Appellant has pointed out no proof with 
respect to count 1 which w^as not equally 
admissible with respect to count 2 , as was 
the case in Flemister v. United States, 
5 Cir., 260 F.2d 513, on which appellant 
relies. The obtaining of information for 
the U. S. S. R. (the conspiracy charged 
in count 1 ) was a necessary prerequisite 
to transmitting it (the conspiracy 
charged in count 2 ). 

(3) Alleged errors in admitting prej- 
udicicd testimony, 

[3] Appellant contends that the trial 
court committed reversible error in ad¬ 
mitting prejudicial testimony relating to 
defendant and relating to criminal con¬ 
duct and political activity of the alleged 
co-conspirators during the periods before 
the conspiracies began and after they 
terminated. 

Objection was made to the admission 
of Jack Soble’s testimony that he and 
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Trotskyite wing of the German Com¬ 
munist Party in 1919, when they were 
studying in Germany. In our opinion 
there was no impropriety in receiting 
evidence of the conspirators’ activities 
prior to the beginning of the conspiracy 
charged in the indictment. The evidence ' 
was relevant background to the prosecu- " 
tion’s case, to show the motivation and 
community of interest of the conspira¬ 
tors. How far back one may go is large¬ 
ly a matter within the discretion of the 
trial judge. See United States v. Den¬ 
nis, 2 Cir., 183 F.2d 201, 231, affirmed ' 
341 U.S. 494, 71 S.Ct. 857, 95 L.Ed! s. 
1137. We see no abuse of discretion. ■ “ 
Judge Herlands’ instructions made it 
clear to the jury that the evidence was 
to be considered only for the above-stated 
purpose, and that the defendant was not 
on trial for his pre-1940 activities. 

f • -. 

[4] As to testimony concerning post- - 
1945 events, appellant complains of testi¬ 
mony by Jack Soble that in 1957 he, hia 
wdfe and Albam, all members of the al¬ 
leged conspiracy, pleaded guilty to 
charges of espionage. When Soble took 
the stand, the prosecutor immediately 
brought out that he was serving a seven 
year sentence for espionage of which he 
had been convicted in 1957 upon a plea ? 
of guilty. Counsel for defendant made 
no objection to this testimony, doubtless ^ 
because they thought it would impair 
with the jury his credibility as a witness. 7 ^ 
On direct examination he was asked no 
question to which the answ^er would bring 
out that his wife and Albam had been -J? 
indicted with him and had also pleaded 
guilty. He volunteered this information 
with respect to Albam. However, no ob- 
jection or exception thereto was taken 
by the defendant, and the first questions 
put to Soble on cross-examination 
brought out that his wife and Albam 4 :^^ 
were indicted with him, pleaded guilty 
and received prison sentences. Under 
these circumstances we do not think de- 
fendant can complain of the testimony 
as such plain error that we should noticc^v 
it notwithstanding his failure to objectji 

. 
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V Grabina, 2 Cir., 295 F.2d 792. 

[ 5 , 6 ] A more serious error is alleged 
in the admission of hearsay testimony 
relating to conversations after 1945, par¬ 
ticularly those between Jack Soble and 
various Russians in 1947. The exception 
to the hearsay rule, allowing co-conspira¬ 
tors to testify to out-of-court statements, 
extends only to statements made during 
the life and in furtherance of the con¬ 
spiracy; to admit hearsay of conversa¬ 
tions after the conspiracy is over is error. 
Krulewitch v. United States, 336 U.S. 
440, 69 S.Ct. 716, 93 L.Ed. 790 (1949). 
The government contends that the 1947 
conversations were offered to prove the 
continuance of the conspiracy. But that, 
after all, is the disputed fact. Until and 
unless it is proven that the conspiracy 
extended past 1945, hearsay subsequent 
to that time is inadmissible. Especially 
where, as here, defendant strongly con¬ 
tends that the conspiracy expired at an 
earlier date, great care must be exercised 
to prevent confusion between the purpose 
of introducing the evidence and its ad¬ 
missibility—which follows, not precedes, 
the proof of conspiracy. 

This objection, however, can be made 
to all evidence of the acts and conversa¬ 
tions of co-conspirators. As Justice 
Jackson said in Krulewitch: 

* * * Strictly, the prosecu¬ 

tion should first establish priina 
facie the conspiracy and identify the 
conspirators, after which evidence of 
acts and declarations of each in the 
course of its execution are admissi¬ 
ble against all. But the order of 
proof of so sprawling a charge is 
difficult for a judge to control. As a 
practical matter, the accused often 
is confronted with a hodgepodge of 
acts and statements by others which 
he may never have authorized or in¬ 
tended or even known about, but 
'vhich help to persuade the jury of 
existence of the conspiracy itself. 

other words, a conspiracy often 
is proved by evidence that is admis¬ 
sible only upon assumption that con¬ 
spiracy existed. The naive assump- 

301 F.2d—16 
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overcome by instructions to the jury, 
cf. Blumenthal v. United States, 332 
U.S. 535, 539, 559 [68 S.Ct. 248, 257 
(92 L.Ed. 154)] ; all practicing law¬ 
yers know to be unmitigated fiction.” 
336 U.S. 453, 69 S.Ct. 723 (concur¬ 
ring opinion). 

However trenchant these criticisms, that 
question has been decided adversely to 
petitioner’s position since the trial of 
Thomas Hardy, 24 How.St.Tr. 200 
(1794); see Levie, Hearsay and Conspir¬ 
acy, 52 Mich.L.Rev. 1159, 1162 (1954). 
And Judge Herlands gave the instruc¬ 
tions required by law when he stated, in 
his charge to the jury, that: 

« * ¥r * jj^ considering whether 
or not defendant was a member of 
the conspiracy, you must do so—I 
repeat: in considering whether or 
not defendant was a member of the 
conspiracy, as to that particular ele¬ 
ment, you must do so without regard 
to and independently of the state¬ 
ments and declarations of others. In 
other words, you must determine 
the membership of defendant from 
the evidence concerning his own ac¬ 
tions, his own conduct, his own dec¬ 
larations, or his own statements, 
and his own connection with the ac¬ 
tions and conduct of others. How¬ 
ever, once you have determined that 
defendant was a member of the con¬ 
spiracy, if you so find, using this 
test, you/ may then consider as if 
made by him the statements and dec¬ 
larations of other co-conspirators, 
made in furtherance of the conspir¬ 
acy and during the existence thereof 
as alleged.” (Italics added.) 

Since the jury must have found that the 
conspiracy continued past 1945 before it 
could consider the allegedly prejudicial 
testimony, to admit it was not error. 

(4) The alleged error in denying the mo¬ 
tion for a new trial. 

Defendant’s motion for a new trial, 
from the denial of which he also appeals, 
was based on two grounds. First, he 
urged that newly-discovered evidence. 
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contradicting the prosecution witnesses, 
would probably prove his innocence, and 
hence was required **in the interests of 
justice,33, F.R.Crim.P. Second, he 
claimed that the government, by sup¬ 
pressing exculpatory evidence, had vio¬ 
lated elementary fairness and vitiated 
the trial. 

[7,8] The first piece of evidence 
claimed to have been suppressed by the 
government was a medical report con¬ 
cerning Jack Soble by prison physicians. 
As to this, defendant does not claim that 
the government hid the evidence, but 
only that it failed to bring it to the atten¬ 
tion of the court and defense counsel. 
But the government several times re¬ 
ferred to our decision in United States 
v. Zborowski, 2 Cir., 271 F.2d 661, and 
to Jack Soble^s part in that case. There 
we upset a conviction based on the same 
Jack Soble's testimony where the govern¬ 
ment had failed to disclose the reports 
and certain inconsistencies with grand 
jury minutes; hence all the facts of 
Jack's mental condition were, at the time 
of the trial, a matter of public record. 
And while the prosecution has the duty 
to disclose, on its own initiative, excul¬ 
patory facts within its exclusive control. 
United States v. Zborowski, supra, it has 
no such burden when the facts are readi¬ 
ly available to a diligent defender. See, 
-e. g.. United States v. Costello, 2 Cir., 
255 F.2d 876; United States v. Hiss, 
S.D.N.Y., 107 F.Supp. 128, affirmed 2 
Cir., 201 F.2d 372. Moreover, it seems 
obvious that defendant did know of his 
brother's condition; not only was he a 
psychiatrist who knew that his brother 
had attempted suicide, but his lawyers, 
in cross-examination, questioned Jack 
closely about his marginal sanity. That 
the jury chose to believe Jack notwith¬ 
standing his condition is not our affair. 

[9] We see no merit in appellant's 
claim of error based on the prosecution's 
failure to disclose the whereabouts of 
Hans Hirschfeld, who was mentioned in 
Mrs. Beker's testimony. No principle 
of which we are aware requires the gov¬ 
ernment to give the defense advance 


who will be mentioned in the testimony 
of a witness for the prosecution. After 
Mrs. Beker testified, F. B. I. reports were 
made available which placed Hirschfeld 
in West Berlin and showed that he de¬ 
nied ever having known Mrs. Beker. 
This information was received close to 
the end of the trial, but defense counsel 
made no request for a continuance of the 
trial so that they might locate Hirsch¬ 
feld and use him as a witness to impeach 
Mrs. Beker's credibility. And we note 
that Hirschfeld, as a prominent aide to 
the West Berlin government, could have 
been located with a minimum of time and 
effort. 

[10] The second mass of evidence 
brought forth on motions for a new trial 
was testimony of persons working in 
O. S. S. with Hirschfeld, relating to the 
question of whether Hirschfeld had ac¬ 
cess to ‘‘national defense information." 
But. as Judge Herlands properly ruled, 
this evidence was not ‘‘newly-discovered." 
These witnesses were as available during 
trial as after it; their late appearance 
was dictated only by the trial strategy 
of defense counsel, who produced no wit¬ 
nesses or exhibits of their own, but only 
cross-examined those of the prosecution. 
And as to the function of Hirschfeld's 
office in the 0. S. S., they did not even 
cross-examine Doering, the O. S. S. gen¬ 
eral counsel, at trial. 

Further, the new testimony sought to 
be introduced was merely cumulative and 
impeaching and such evidence ‘‘ordi¬ 
narily will not support a motion for a 
new trial," Mesarosh v. United States, 
352 U.S. 1, 9, 77 S.Ct. 1, 1 L.Ed.2d 1; see 
United States v. Rutkin, 3 Cir., 208 F.2d 
647, 654. And even if the testimony of 
these new witnesses had been received 
and believed (thus contradicting the wit¬ 
ness Beker), a different result could not 
be anticipated. Under United States v. 
Gorin, supra, defendant could be guilty 
even if the work of the biographical rec¬ 
ords section was as limited as they testi¬ 
fied it was; and under the loose and 
shifting standards of conspiracy, Soblen 
could have been found guilty of conspir- 
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succeeded. See United States v. Abel, 2 
Cir., 258 F.2d 485, affirmed, 362 U.S. 
217,’ 80 S.Ct. 683, 4 L.Ed.2d 668. A new 
trial was properly denied. 

For the foregoing reasons both appeals 
must fail. 

We confess that the sentence of life 
imprisonment seems to us somewhat 
harsh but the sentence is a matter with 
which we may not concern ourselves since 
it does not exceed what the statute au¬ 
thorizes. Nor has the appellant argued 
that the sentence does concern us. 

Accordingly the judgment of convic¬ 
tion and the denial of the motion for a 
new trial are both affirmed. 
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Prosecution for causing applicant 
for loan, which, it was intended, would 
be offered to Federal Housing Adminis¬ 
tration for insurance, to make a false 
statement. From a judgment of the 
United States District Court for the 
Southern District of Indiana, William E. 
Steckler, Chief Judge, the defendant ap¬ 
pealed. The Court of Appeals, Hastings, 
Chief Judge, held that leniency of trial 
court in not imposing prison sentence 
and remarks of court exhibiting an un¬ 
derstanding of defendant's personal feel¬ 
ings did not indicate a reasonable doubt 


in the mind of the court sitting without a 
jury. 

Affirmed. 

1. Fraud C=^69 

Charge that defendant ‘‘did unlaw¬ 
fully, knowingly, and wilfully cause" 
named individual ‘‘to make a false state¬ 
ment" was sufficient to properly charge 
defendant as a principal in crime of mak¬ 
ing a false statement in obtaining a loan 
which was to be insured by Federal Hous¬ 
ing Administration. 18 U.S.C.A. §§ 2, 
1010 . 

2. Fraud 0=^69 

Indictment charging defendant with 
having caused loan applicant to falsely de¬ 
clare that he intended loan to be used for 
siding, electric pump, room on house, and 
bathroom, when defendant knew that ap¬ 
plicant did not intend to use loan pro¬ 
ceeds for such purposes ‘‘solely", set out a 
violation of statute prohibiting making 
of false statements. 18 U.S.C.A. § 1010; 
Fed.Rules Crim.Proc. rule 7, 18 U.S.C.A.; 
U.S.C.A.Const. Amend. 5. 

3. Criminal Law 0=^627 >/2 

Motion for disclosure to defendant 
of record and transcript of evidence pre¬ 
sented to grand jury upon which indict¬ 
ment was founded, based upon a showing 
that defendant did not know what had 
transpired at grand jury proceedings, 
but with no showing of irregularity or 
particularized need to establish a com¬ 
pelling necessity, was properly denied. 
Fed.Rules Crim.Proc. rule 6(e), 18 U.S. 
C.A. 

4. Fraud €=»69 

Oral testimony concerning contract 
between home owner and defendant 
charged with causing loan applicant to 
make a false statement relative to a loan 
to be offered to Federal Housing Admin¬ 
istration for insurance, and concerning 
exhibit relating to credit application and 
contract was germane to issue of intent 
and properly admitted. 18 U.S.C.A. § 
1010 . 

6 . Criminal Law <^561 (1) 

Leniency of court in not imposing 
prison sentence should not be taken to 
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Syllabus. 332 U.S. 

vox MOLTKE v. GILLIES, SEPERIXTEXDEXT OF 
THE DETROIT HOUSE OF CORRECTION. 

CERTIOHAHI TO THE CIRCUIT COURT 01 APPE.MjS I'OR THE 
SIXTH CIRCUIT. 

No. 73. Argued November 20, 1947.— Decided January 19, 1048. 

Upon an indictment for conspiracy to violate the Espionage Act of 
1917, the penalty for which may be death or imprisonment for as 
long as 30 years, iietitioner .'^igued a iiaper inirporting to waive her 
right to counsel and pleaded guilly. 8he was si.'Uteneed to im¬ 
prisonment for four years. In a sub.se(|uent habeas corpus pro¬ 
ceeding challenging the validity of the sentence, she alleged (.11 
that the plea was entered beeaii.-e of coercion, intimidation, and 
deception by federal ofTicers m violation of the due i.roecss clause 
of the Fifth .Amendment, and (2) that she neither iiiiderstandinglt 
waived the benefit of the advice of counsel nor wa-' provided with 
the assistance of counsi'I as re(|uired liy the Mxlh .\mendineiit. 
'I'lie llistrict Court heard the conflicting evidence olTiu’ed by jieti- 
tioner and the (loveriiment, found that iietitioner hati failed to 
prove either couleiiTion, and dismi.s.'cd the writ. Ihe Ciieuit 
Court of .4ppe:ils atlirmed. Ihhl : 

The judgment of the Circuit Court of Apfieals is reversed and 
that of the District Court is set aside. The cau-'c is remanded 
to the District Court so that it may hold further hearings and 
give consideration to, and make explicit findings upon, the question 
\\heiher the petttioner jileaded guilty in reliancf- upon the i rroneous 
legal advice of a riovernment agent. If upon such lurther hear¬ 
ings and consideration the District Court fimls that the petitioner 
ditl not comiietently, intelligently, and with tuii undeisuuuiiug of 
the implications waive her constitutional right to counsel, an order 
should be entered directing that she be released from furdier 
cii.stody under the judgment based on her plea. I’p. 709 -710, 72<. 
Itil F. 2d 113, reversed. 

Ill a Iiabeas corims proceeding in whicli the petitioner 
sought release t'roin imprisonment under a sentence upon 
her plea of guilty to an indictment for conspiracy to vio¬ 
late the Espionage Act of 1917, the District Court dis- 


Opiniun of UnwK, J. 


7()S . , 

, i 1 The t'ircuit Court of Apiioals alhrmed. 

“;rr‘2:ri;T\nslo.K..n.e;Uen,.^ 33,e.S. 

800 . Reversed and remanded, v 

G. Leslie Imeld argued the catise atul filed a b.ief lot 
petitioner. 

Mir R. 

M,<, .Ksn,:. B.ACK 
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50 I . S. c. §§ 32,34. 
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was invalid for two reasons; First, she alleged that the 
plea was entered by reason of the coercion, intimida¬ 
tion, and deception of federal officers in violation of the 
due i)rocess clause of the Fifth Amendment. Second, she 
alleged that she neither understandingly waived the ben¬ 
efit of the advice of counsel nor was provided with 
the assistance of counsel as required by the Sixth Amend¬ 
ment. As the Government concedes, these charges entitle 
the jjetitioner to have the issues heard and determined 
in a habeas corpus proceeding, and, if true, invali¬ 
date the plea and sentence.'-* The District Court hoard 
evidence offered by both the petitioner and the Govern¬ 
ment, and then found that she had failed to prove either 
contention. 72 F. Supp. 994. The Sixth Circuit Court 
of Appeals affirmed, with one judge dissenting. Kil F. 
2d 113. 

On the basis of what he designated as “the undisputed 
evidence.” the dissenting judge concluded that petitioner 
had pleaded guilty because of her reliance upon the legal 
advice of a Federal Bureau of Investigation (FBI ) lawyer- 
agent, which advice “was, though honestly given, false.” 
Neither the District Court nor the majority of the C’ircuit 
Court of .•\p])eals controverted this conclusion of the dis¬ 
senting judge. A challenge to a plea of guilty made by 
an indigent defendant, for whom no lawyer has been pro¬ 
vided, on the ground that the plea was entered in reliance 
upon advice given by a government lawyer-agent, raises 
serious constitutional questions. Under these circum¬ 
stances we granted certiorari in this case. 331 U. S. 
800. 

It thus becomes apparent that determination of the 
questions presented de])ends upon what the evidence 
showed. There was conflicting testimony on many jjoints 

- Walcy V. Johrrston, 316 U. S. 101; Walker v. Johnston, 312 U. S. 
275, 286; Johnson v. Zerhst, 304 U. S. 458, 467; cf. Sunal v. Large, 
332 U. S. 174,177. 
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in this case. We do not attempt to resolve these con¬ 
flicts. Our conclusion is reached from the follow ing facts 
shown by the testimony of government agents or by 
undisputed evidence offered by petitioner. 

The petitioner w'as born in Germany. In that country 
she bore the title of countess. She and her husband 
came to the United States in December, 1926. Since 
1930 they have lived in Detroit where the petitioner has 
been a housewife and her husband an instructor in Ger¬ 
man at Wavne University. Her husband is a naturalized 
citizen of the United States; her own naturalization 
papers have been pending for some time. They have four 
children, three of whom were born in this country as 

American citizens. ^ 

August 24, 1943, between 6 and 7 a. m., six rBi 
agents came to their home. The petitioner was in bed. 
She was informed that she must get up and go with them. 
The home was searched with her husband's permission. 
She was taken to the local office of the FBI, fingerprinted, 
photographed, and examined by a physician. From 
there she was taken to the Immigration Detention Home, 
placed in solitary confinement, and, with one exception 
noted below, not permitted to see or communicate with 
anyone outside for tlie next four days. Two I- B1 agents 
persistently but courteously examined her every day Irom 
about 10 a. m. until about 9 p. m. She knew nothing 
about her arrest and detentioi'i except that she was being 
held indefinitely on a presidential warrant “as a dangerous 
enemy alien.” She was informed “that the FBI is an 
investigating agency, and not a prosecuting, and as an 
enemy alien I [she] was not allowed to see an attorney. 
During this first period of questioning, the only relaxation 
of petitioner’s incommunicado status was a single permis¬ 
sion to relay instructions through an FBI agent to her 
husband who was told how to look after their nine-year- 
old diabetic child. This child, for whom the mother had 
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specially cared since his infancy, required a strict diet 
and injections twice daily. 

September 1, eight days after her early morning arrest, 
petitioner was taken before an Enemy Alien Hearing 
Board. She was not then informed of any specific charges 
against her, but she was told (hat she could not be “repre¬ 
sented by a legal attorney’’ at the hearing. The results 
of this hearing were not made known to her. At its 
conclusion she was returned to the detention home. 

September 18 the petitioner was hanrled the indict¬ 
ment against her. In our printed rc-cord this document 
covers a little more than fourteen images. It charges gen¬ 
erally, in the language of the statute, that the twenty-four 
defendants conspired to violate the statute. It also enu¬ 
merates 47 overt acts alleged to have been performed in 
])ursuance of the objects of the conspiracy, five of which 
acts specifically refer to the petitioner. Four out of the 
five merely allege that the petitioner “met and conferred 
with” one or more of the other defendants; the fifth 
alleges that she “introduced" someone to one of the 
defendants. 

Sei)tember 21, almost a month after her arrest, the 
pc'titioner and a co-defendant. Mrs. Leonhard!, were taken 
to the courthouse for arraigninei't. Upon being told that 
the two defendants had no attorney and no means to ol)- 
tain one, the judge said he would ai)i5oint counsel right 
away and would not arraign them until they had seen an 
attorney. They were then led “to the bull j)en to wait for 
the attorney.” Before any attorney arri\ed they were 
taken back into the courtroom. Court was in session. As 
explained by petitioner and corroborated by others, “Judge 
Moinet was on the bench, and tliere seemed to be a trial 
going on, because Judge Moinet apiminted a lawyer in the 
courtroom. He said, ‘Come here, “so-and-so”, and help 
these two women out,’ and the young lawyer objected to 
that; he said he didn’t want to have anything to do with 
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that. But then he consented just for the arraigumeni, to 
help out, and he came over to us—wo were sitting on the 
side bench—and he asked me, TIow do you want to ifiead? 

1 said, ‘Xot guilty.’ And he a.sked i\lrs. lA'oiihardt, and 
she said the same thing. So he told us that, he whispeied 
to us, in fact, he went over it, whispered that it would not 
be advisable, but I do not know even now why. but he sug¬ 
gested it would be proper to stand mute.” In this two 
to five minute whispered conversation (the lawyei said 
“a couple of minutes”) the lawyer asked both defendants 
if they “understood what this was all about.” 
cated that they did. He did not even see tlie indictment, 
did not inform the petitioner as to the nature of the 
charge against her or as to her possible defenses, and did 
not inquire if she knew the inmishment that could be 
imposed for her alleged offense, d he case on trial was 
then interruiited. the charge was made against the de¬ 
fendants, who stood mute, and a iilea of not guilty was 
entered. With reference to their future representation 
by an attorney, the petitioner’s uncontradicied testimony 
was that the judge “said he would appoint an attorney 
right away, and I understood that the gentleman was to 
be expected to come right av.ay." 

The two women, unatile to get out on bond, were then 
immediately taken from the courthouse to the Wayne 
County jail. The matron there informed the petitioner 
that she'had strict orders to hold the petitioner and .Mrs. 
Leonhardt “incommunicado.’' X^otwithstanding this ci¬ 
der, however, the FBI agents continued to visit and talk 
with both of them and a third defendant, Mrs. Behrens, 
every day except Sunday. During this period all three of 
them were allowed to read and discuss among them¬ 
selves the unfavorable newspaper reports which their ar¬ 
rest and indictment had occasioned. They talked also 
with the FBI agents about this adverse publicity and 
about how they should plead to the charges. 
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September 25, one month and one day after Mrs. von 
Moltke’s arrest, two lawyers came to the jail to see her. 
They had been sent by her husband. One of them ap¬ 
pears to have taken the husband’s language course at 
Wayne University. These lawyers’ message was the first 
communication she had been permitted to receive frojii 
her husband since her removal to the county jail. She 
had been so well shut off from the outside world that she 
thought he did not even know where she was then con¬ 
fined. These lawyers informed her that, although they 
had come at her husbanrl’s request, they would not rep¬ 
resent her as counsel. P'urthermore. they warned her 
that they would not even hold \\ hat she said in confidence, 
and that they would feel free to disclose anything she told 
them to the Government. Only one of the lawyers ap¬ 
peared at the trial. He testifietl that the petitioner was 
concerned during their visit for her children and her hus¬ 
band, whom the university had removed from his -54,000 
position tile day after her arrest. She particularly in¬ 
quired whether it would help her husband to get his uni¬ 
versity position back if she pleaded guilty, but received 
no counsel on the subject one way or another. In fact, 
the lawyers emphasized a number of times that they could 
not and would not advise her what she should do. Al¬ 
though they gave her a form of cros.s-examination regard¬ 
ing the charges against her in tlie indictment, they did not 
attempt to explain to her the implications of these 
charges, or to advise her as to any jiossible defenses to 
them, or to inform her of the permissible punishments 
under the indictment. 

September 28, three days after the lawyers’ visit, the 
petitioner and Mrs. Lconhardt were taken by EBI agents 
to the marshal’s office where they talked with the assistant 
district attorney about what plea they should enter. 
Mrs. Lconhardt announced there that she would plead 
guilty, which plea she later entered, but the petitioner first 
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asked for the opportunity of discussing the matter with 
her husband. He came to the marshal’s office, was al¬ 
lowed to talk with his wife in the “bull pen,” and advised 
her not to do anything before she saw a lawyer. She 
then declined to i)lead guilty and was taken back to jail. 

October 7, nine days later, she did plead guilty without 
having talked to any lawyer in the meantime except the 
FBI agent-attorneys, although she had seen her husbaml 
several more times. A few days before the 7th, Mrs. 
Behrens had entered a jilea of guilty, and rumors reached 
the petitioner that other tlefendants nanu'd in the indict¬ 
ment would also plead guilty. During the interval be¬ 
tween the 2Sth of September and ])etitioner's plea of 
guilty on the 7th of October, the FBI men had talked to 
her daily. She had particularly askefl them whether un¬ 
der United States law she would have the right to a trial 
if all her co-defendants i)leaded guilty. The agent’s re¬ 
ply, as he rememljered it. was “that the <iuestion of the 
trial would be up to the I'nited States Attorney’s Office.” 
She also repeatedly plieil the agents with questions as to 
what plea she should enter in order to reduce as much as 
possible the injurious |)ublicity of the affair, ami what 
would be the least harmful course to make it ]iossible for 
her husband to recover his old position. She was also 
\itally inteix'sted in whetlu'r she would be dei)orted. and 
whether, if she did plead guilty, her scmtence could be 
served close to her family. All of the.«e subjects the agents 
talked over with her in their daily conversations and oiu' of 
thetn offered to, and did, discuss them with the assistant 
district attorney on her behalf. Following this discussion, 
the agent brought back word to the petitioner that the 
assistant district attorney could not control deportation, 
publicity, or the place of her impri-sonment, but that if she 
pleaded guilty he would write a letter to the controlling 
authorities and recommend that she be imprisoned close 
to her family. 


T()2’2ll O 4S-.50 
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About this time one of the la\vver-a^('nts of tlie FBI 
discussed the ixTitioner’s legal proldems with her at great 
length. According to his testimony lie did his best to 
exj)lain the implications of the indictment. She told this 
agent-attorney about a statement slu' had hc'ard while in 
jail that unless she pleaded guilty her husband would be 
involved, and she asked the agent if this were true. He 
replied that he could not answer this question. She also 
asked one of the lawyer-agents whether mere association 
with i^eople guilty of a crime—such association as that 
with which she was cliarged in tlu' (i\'e overt acts -was 
sulhcient in itself to l)ring about her convi(*tion under 
the indictment. This agent, according to the j^etitioner, 
then explained the indictment to h(‘r by the use of a ‘dvuni 
Runners'’ ])lot as an exami)le. Slu' testified that he said: 
“That if there is a group of people in a ‘Ruin' plan who 
violate tlu‘ law, and another jXTson is there and the i)er- 
son doesn’t know the ])eople who are planning tlu‘ viola¬ 
tion and doesn't know what is going on. but still it seemed 
after two years this plan is carried out, in th(' law the man 
who was present becomes . . . the person nevertheless is 
guilty of conspiracy. . . ." Th('FBI agxmt did not deny 
that he had given hei’ the^ rum runiK'r illustratioii. In 
fact, the' agent said that it was (jiiite^ ])ossibl(‘ that tlie 
conversation liad occuri'eal.' 

During the ten days prior to her ])lea of guilty, peti¬ 
tioner hiid many conversations with FBI agents about 
how sh(‘ should plead to the indictment. In resol\ing 
her doubts she had no legal counsc*! upon wIkuh to rely 

■•“(J. And did you during iliat di^(*u.<-i(Jn ii.-c' a illu.-tralion 

at)ont a rnin rnnne'r? 

'‘A. Well, 1 heard Mr.<. von Moltke .«ay that, and since she did 
I li.ave been trying to lecall, and I cannot renieinher such an 
illustration. 

“Q. I see. 

Jhit it i.s quite possil)le that Mrs. von Moltkc’s memory is 
better than iiiine, and T may have used such .an illustration.” 
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excci)t the < 2 ;ovcrnineiit lawyer-agents, siiiec' iK'ilher she 
nor her husl)and could afford a lawyer, and the counsel 
promised by Judge Moinet never aia^eared. Her chief 
concern in trying to decide whether to plead guilty was 
not the indictment, or possible imprisonment; as was 
testified l)y government agents, “She was concerned 
about her husband and his job, ’ and “she was hoping to 
do whatever would be best for her husband and her child. 
That her troubled state of mind was recognized by the 
l)rosecuting attorney is shown by these leading fjuestions 
he askt'd her on cross-examinal ion: 

“(^ Now, isn’t it true that up until the time you 
])lead guilty you reiieatedly asked the agents tor 
ad\ice as to whether you should plead guilty or 
not? Isn’t thattrui'.'’ 

“A. d'here was nobody else I could ask. 

“Q. Well, just say yes or no. 

“A. Yes.” 

Octobin- T, having reaclie<l a temporary decision, she 
went vTth two of the agents to the assistant district 
attorney and told him that she wanted to p1ea<l guilty. 
Mnce Judge .Moinct was not avail:d>le. she was taken 
before anoilu'r judge who was untamiliar with the case. 
.\t first he would not accejil the iilea of guilty because 
she then had no lawyer, and the record before him indi¬ 
cated that she had previously pleaded not guilty under 
the advice of counsel. But in response to the judge s 
,lue-tions, she said that she understood the indictment 
and was voluntarily entering a plea of guilty. I'he judge 
then iiermitterl petitioner to sign a written waiver of 
counsel. Tlie whole matter appears to have been dis¬ 
posed of by routine questioning within five minutes during 
an interlud(‘ in another trial. If any exiilaiiation of the 
implications of the indictment or of the conseciueiices of 
her plea was tluai mentioiu'd by the jmlge. or by anyone in 
his presimce. the record does not show it. Nor is tlua'c 
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upon the trial court's refusal to permit the withdrawal of 
her plea was obvious, iu view of lier failure to meet the 
strict reqtiirements of Rule II (4). It seems pretty plain 
that the petitioner has raised the question here in the only 
proper way—by habeas corpus proceedings. 

We accept tlie government’s contention that the peti¬ 
tioner is an intelligent, mentally acute woman. It is not 
now necessary to determine whether, as the Government 
argues, the District Court might reasonably have rejected 
much of petitioner's testimon}'. Nor need we pass upon 
the government's contention that the evidence might 
have supported a finding that the FBI lawyer-agent did 
not actually give her the erroneous advice that mere as¬ 
sociation with criminal conspirators was sulficient iu and 
of itself to make a i)er.son guilty of criminal conspiracy. 
For, assuming the correctness of the two latter conten¬ 
tions, we are of the opinion that the undisi)uted testimony 
l)reviously summarized shows that when iietitioner 
pleaded guilty, she did not have that full understanding 
and comprelK'iLsion of her legal rights indispensable to a 
valid waiver of the assistance (4’ counsel. 

First. The Sixth .\mendment guarantees that an ac¬ 
cused. unabh' to hire a lawyt'r, shall be proviih'd with the 
assistance of counsel for liis (lelense iii :dl crimimal 
prosecutions in the federal courts. Waiher v. JoJnis- 
toii, 312 U. S. 275, 2SG; see Fosicr \. Illinois. 332 E. S. 134, 
13t)-137. This (’(dirt has been iiai ticularly solicitous to 
see that this right was carefully preserved where the 
accust'd was ianorant and uneducated, was kept under 
close surveillance, and was the object of widcsiiread 
jiublic hostility. Powell v. Alabama, 287 U. S. 45. The 
petitioner’s case bristled with factors that made it all 
the more essential that, before acceiiting a waiver of 
her constitutional right to counsel, the court lie satisfied 
that she fully comprehended her perilous position. We 
w('r(' waging total war with Germany. She had a Ger- 
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man name. She was a (lei inan. She had l)een a (ierinan 
couidess. The war atmosphere was saturated at that 
time with a suspicion and fear ot Gc'rmans. I lie indict¬ 
ment charged that while this country was at war with 
Germany and .hqian tlu' iietitionci had conspireil with 
others to betray otir military si'crets to (it'rmaiiy. She 
had lieiMi kept in dost' confinement since her arrest. 
Many of her alleged co-conspiratcds liad already pleaded 
guilty. If found gtiilty, she cotild have beam, and many 
people might tliink should have b(>en. h'gally ptit to 
death as ptinishment tor violatioi: ot the I.sjnotia.ae 
.\ct. If not executeil, she could ha\e been imprisoiu'd 
for thirty years or for such shorter |H'riod as tlu^ judg(' 
in liLS discretion might fix. Even when the trial court 
was about to imiiost' sentence on this petitioner following 
her iilca of guilty, a lawyer might have retidered Inn' 
invaluable aid in ctdlitig to the court's attentioti atiy miti- 
gatitig circumstances that might have mclitied him to fix a 
lighter penalty l(n' her. Atiyone charged with esjiionage 
in wartiiiH' under the statute in (iiK'stion would have sorely 
needed a lawyer; Mrs. von Aloltke, iti jiarticular, desper¬ 
ately mnnh'd the bf'st she could get. 

Sironil. .\ wai\cr of tin' cotistitutional right to the as¬ 
sistance of couiisel is of no Ic-ss moment to an accused who 
must decide whether to jilead guilty tiiun to ati accused 
who stands trial. See Williams \. Koiscr, 323 I . S. 4/1. 
475. Prior to trial an accused is etititled to rely uptm his 
counsel to make an independent examination of the lacts. 
circumstances, pleadings and hiws it'volved and then to 
offer his informed opinion as to what plea should be en¬ 
tered. Determining whether an accused is guilty or inno¬ 
cent of the charges in a conqilex legal indictment is seldom 
a simple and easy ta.sk for a layman, even though acutely 
intelligent. Conspiracy charges freciuently are of l>road 
and confusing scope, and th:it is particularly true of con¬ 
spiracies under the Espionage .\ct. ."^ee. e. (/.. Gunn v. 
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United States, 312 U. S. 10; (’tided Slates v. Heine, 151 F. 
2(1 813, Aii(j especially misleading to a layman are the 
overt act allegations of a conspiracy. Such charges are 
often, as in this indictment, mere statements of ])ast 
associations or conferences with other ])ersons, which 
activities apparently are entirely harmless standing alone. 
A layman reading the overt act charges of this indictment 
might reasonably think that one could be convicted under 
the indictment simidy because he had, in perfect inno¬ 
cence, associated with some criminal at the time and place 
alh'ged. The undis])uted evidence in this case that ])eti- 
tioner was concerned about many of these legal (jues- 
tions—such as the significance of the overt act charges, 
and her possibilities of defense should all her co-defend¬ 
ants plead guilty—emphasizes her need for the aid of 
counsel at this stage. 

Third. It is the solemn duty of a federal judge before 
whom a defendant appears without counsel to make a 
thorough inquiry and to take all stei)S necessary to insure 
the fullest protection of this constitutional right at every 
stage of the in’oceedings. Johnson v. Zerbst, 304 U. S. 
45S, 403; Hawk v. Olson, 320 U. S. 271, 278. This duty 
cannot be discharged as thougli it were a mere proce¬ 
dural formality. In HoinU \. Alalnu/ui, 287 E. 8. 45, 
the trial court, instead of ap])ointing counsel particularly 
charged with the si^ecific duty of rcjiresenting tlie defend¬ 
ants, a})pointed tlie eiitirc local bar. This Court treated 
such a cavalier designation of counsel as a mere gesture, 
and declined to recognize it as a conqiliance with the 
constitutional mandate n4ied on in that case. It is 
in this light that we view the appointment of counsel 
for petitioner when she was arraigned. This lawyer, 
apparently reluctant to accept the case at all, agreed 
to reitresent her only when i)romised by the judge that 
it would take only two or three minutes to perform 
his duty. And it seems to have taken no longer. Even 
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tlmu.uli we assume tlial this attorney did the very best 
he could uiuler the circumstances, we cannot accept this 
desijtnation of counsel by the trial court as anything 
more than token obedience to his constitutionally re- 
(juired duty to aiipoint counsel for petitioner. Arraign¬ 
ment is too important a step in a criminal proceeding to 
gi\ e such wholly inadequate representation to one charged 
with a crime. The hollow compliance with the mandate 
of the Constitution at a stage so important as arraign¬ 
ment might be enough in itself to convince one like peti¬ 
tioner. who jireviously had never s('t loot in an American 
courtroom, that a wai\er of this right to counsi'l was no 
great loss—just another legalistic formality. \\ e are un¬ 
able to agree with the government’s argument that tlie 
momentary aiipointment of the lawyer for arraignment 
purposes suiiports the contention that the petitioner in¬ 
telligently waived her right to counsel. In fact, tliat court 
episode points in the other direction, for the judge then 
tohl the petitioner that he would appoint another lawyer 
“right away” for her—which he never did until long after 
she had pleaded guilty, too late to do her any good. 

Fourth. Wo have said; “The constitutional right of 
an accused to be rei)resented by counsel invokes, of 
itself, the protection of a tri.al court, in which the ac¬ 
cused—-whose life or liberty is at stake—is without coun¬ 
sel. This protecting duty imposes the serious and 
weighty responsibility upon the trial judge of determining 
whether there is an intelligent and competent waiver by 
the accused.”" To discharge this duty properly in light 
of the strong presumption against waiver of the constitu¬ 
tional right to counsel,' a judge must investigate as long 
and as thoroughly as the circumstances of the case before 

^Johnson v. Zerbst. .304 U. S. 458, 4<)5; see .also Adarns v. Umted 
States ex ret. McCann, 317 U. S. 270. 

•Johnson v. Zerbst, 304 U. S. 458, 404; Glasser v. United States, 

315 r.S.(k),70. 
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can lawyer.^ It is this kind of service for wliich the Sixth 
Amendment makes provision. And nowhere is this serv¬ 
ice deemed more honorable than in case of appointment 
to represent an accused too poor to hire a lawyer, even 
though the accused may be a member of an unpopular 
or hated grou]), or may be charged with an offense which 
is peculiarly abhorrent. 

The admitted circumstances here cannot support a hold¬ 
ing that petitioner intelligently and understandingly 
waived her right to counsel. She was entitled to counsel 
other than that given her by Government agents. She 
is still entitled to that counsel before her lih^ or her liberty 
can be taken from her. 

What has been said represents the views of Mr. Justice 
Black, Mr. Justice Douglas, Mr. Justice Murphy, and 
Mr. Justice Rutledge. They would therefore reverse 
the judgment of the Circuit Court of Ajiiieals, set aside 
the prior judgment of the District Court and direct that 
court to grant the petitioner s prayer for release from fur¬ 
ther imprisonment under the judgment based on her plea 
of guilty. Mr. Justice Frankfurter and Mr. Justice 
Jackson, for the reasons stated in a separate opinion, 
agree that the judgment of the Circuit Court of Appeals 


^ .\morionn Bar A.-socialion, Canons of Profes.sionaI and Judicial 
Ethics, Canon 15: ‘‘The lawyer owes ‘entire devotion to the interest 
of the client, warm zeal in the maintenance and defense of his rights 
and the exertion of his utmost learning and ability/ to the end that 
nothing be taken or be withluJd from him, save by ihc rule.s of law, 
legally applied. No fear of judicial disfavor or public unpoi^iilarity 
should restrain him from the full discharge of his duty. In the 
judicial forum the client is entitled to the benefit of any and every 
remedy and defense that is authorized by the law of the land, and 
he may expect his lawyer to assert every such remedy or defense.” 

Canon 4: “A lawyer assigned as counsel for an indigi'nt prisoner 
ought not to ask to be excused for any trivial reason, and should 
alway s exert his best efforts in his behalf.” 
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should 1)0 reversed, and that the District C'ourt’s prior 
judgment should be set aside, but they are of the opinion 
that, after setting aside its judgment, the District Court 
should further consider, and make explicit fiiulings on, the 
questions of fact discussed in the separate opinion. 

The judgment of the Circuit Court of Appeals is Re¬ 
versed and that of the District Court is set aside. The 
cause is remanded to the District Court so that it may hold 
further hearings and give consideration to, and make 
cx]dicit findings on, the questions of fact discussed in the 
separate oiiinion. If upon such further hearings and 
consideration the District Court finds that tiu' pciitionei 
did not competently, intelligently, and with full under¬ 
standing of the implications, waive her constitutional 
right to counsel, an order should be entered directing that 
s/e b(‘ released from further custody under the judgment 
based on her plea. 

It is so ordered. 

Separate opinion of AIr. .Jistice Irankiluilr, in 
which Mr. Justice Jackson joins. 

The appropriate disposition of this case turns for me 
on the truth of petitioner’s allegation that she was advised 
by an E. B. I. agent, active in the case, that one who 
merel}' associated, however innocently, with persons who 
were parties to a criminal conspiracy was equally guilty. 

W e are tlealing, no doubt, with a jjcrson of intellectual 
acuteness. Ihit it would be very rare, indeed, even for an 
extremely intelligent layman to have the understanding 
necessary to decide what course was best calculated to 
serve her interests when charged with participation in 
a conspiracy. The too easy abuses to which a charge of 
consi)iracy may be put have occasioned weighty animad¬ 
version by the Conference of iSenior Circuit Judges. Re- 
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the observations of Judge Learned Hand in I'niled States 
V. Falcone, 109 F. 2d 579, 581; affirmed in 811 T’. 8. 205. 
Tlie subtleties of refined distinctions to wliich a charge of 
conspiracy may give rise are reflected in this (Court's deci¬ 
sions. See, e. y., Kuttcakos v. United States, 328 U. S. 
750. Because of its comple.xity. the law of criminal 
cons])iracy, as it has unfolded, is more difficult of com¬ 
prehension by the laity than that which defines other 
types of crimes. Thus, as may have been true of peti¬ 
tioner, an accused might be found in the net of a consjjir- 
acy by reason of the relation of her acts to ;icts of others, 
the sigitificance of which she may not have ajtpreciated, 
and which may result from the a])plication of criteria 
more delicate than those which determine guilt as to the 
usual stibstantive offenses. Accordingly, if an F. B. I. 
agent, acting as a member of the i)rosecution, gave her, 
however honestly, clearly erroneous legal advice ' which 
might well have induced her to believe that she was guilty 
under the law as expounded to her by one who for her 
represented the Government, a iterson in the petitioner's 
situation might well have thought a defense futile and 
the mercy of the court her best ho])e. Sucli might have 
been her conclusion, however innocent shi' may have 
deemed herself to be. 1 could not regard a plea of 
guilty made under such circumstances, made without 
either the advice of counsel exclusively reiiresenting her 
or after a searching inquiry by the court into the under- 


' Thi.s dll' prcci.<f‘ tcsiinioiiy: •'Tli.il if there i.- a iiniup of 
people in a ‘Hum )ilan who vioLite the law, anJ another iier.-on 
i.s there and the i)er.<oii doe.^ii t know the p'euple who are plannin'; the 
violation and doesn’t know what i.s going on, but .=till it seemed after 
two year.-? this plan is carried out, in the law die man who was present 
becomes . . . the person nevertheles.-- is guill> of eimspiraet ." 'I'lie 
law, of coursi', is iireci.sely lo the contrary. I nilnt Sloli s v. Falcone, 
;?I1 I'.S. 20,0, 210. 
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sttmding that lay behind it, a,s Iniving been nuide on the 
necessary basis of informed, self-determined choice. 

Of course an accused “in the exercise of a free and 
intelligt'id choice, and with the considered ajtprovttl ol 
the court . . . may . . . competently and intelligently 
waive’’ his right to the assistance ol counsel guartuiteed 
by the Sixth Amendment. Adams v. Undid Stales ex 
rel. MeCann, 317 E. S. 299, 275; and see Patton v. i iiitcd 
Stales. 2.sl L. S. 270, and ./o/ot.son v, Zerhst. .304 Tb S. 
458. 'riiere must be both the capacity to make an 
und(‘rst:inding choice and an absence ot subverting lac- 
toi's so that the choice is clearly free aiid responsible. 
If the choice is tieclouded, whether by duress or by mis- 
Icadiiig advice, however honestly offered by a member 
of till' prosecidion, a [ilea of guilty accepted without more 
than what this record discloses can hardly be called 
a refusal to put th(' inner feeling of innocence to the fail' 
test of the law with intelligent awareness of conse¬ 
quences. Therefore, if the F. B. 1. agent had admitted 
that the petitioner accurately stated his advice to licr. 
or if the District Gourt tipon a conflict of testimony had 
found that memory or truth lav with the petitioner, 
1 could not escape the conclusion that the circumstances 
unrler which the iietitioner’s jilea of gtiilty was accepted 
did not measure up to the safeguards heretofore enun¬ 
ciated by this Cottrf for acceiitiiig a plea of guilty, 
especially where a sentence of death was at hazard. 

On the record as we have it. however, I cannot tell 
wliether the advice which, if given, would have colored 
the idea of guilty was actually given. If the unre- 
v'ealing words of the cold record spoke to me with the 
clarity which they convey to four of my brethren, 1 shoidd 
agree that the petitioner must be discharged. ('onversely, 
if th(' District Court's oiiinion conveyed to me the find¬ 
ings which it radiates to my other brethren, I too would 
conclude that the judgment should be affirmed. 
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Unfortunately, the record does not give me a firm basis 
for judgment regarding the crucial issue of the F. B. E 
agent’s advice to the petitioner. It is not disputed that 
th(‘ agent, who was also a lawyer, did talk with her and 
did discuss legal issues with her. But he neither ad¬ 
mitted nor denied whether, in the course of his discus¬ 
sions with her, he expounded the law so as hardly to 
leave her escape, however innocent under a correct view 
of the law she may have been. He did not even suggest 
that even though he did not remember, he was confident 
that he could not have given her the kind of misleading 
legal information she attributed to him. On the contrary, 
he arlded that “it is quite possible that Mrs. von Moltke’s 
memory is better than mine.” ^ From the dead page, in 
connection with the rest of the agent’s testimony, this 
suggests a scrupulous witness. But I cannot now recreate 
his tone of voice or the gloss that personality puts upon 
speech. Therefore I am unable to determine whether the 
petitioner pleaded guilty in reliance on the palpably 
erroneous advice of an F. B. I. lawyer-agent who, as the 
symbol of the prosecution, owed it to an accused in peti¬ 
tioner’s position to give her accurate guidance, if he gave 
any. 

Xor does the District Judge’s opinion resolve these 
difficulties for me. From what he wrote it would be the 
most tenuous guessing whether he rejected the petition¬ 
er’s account of the F. B. I. agent’s counselling or whether 
he did not attach to that issue the legal significance which 

2“Q. And did you [the F. B. I. agent] during that discussion use 
a [sic] illustration about a rum runner? 

Well, I heard Mrs. von Mollke say that, and since she did I 
have been trying to recall, and I cannot remember such an 
illu.^tnition. 

‘‘Q. T soc. 

“A. ]Uit it is quite possiiile that Mrs. von Moltke’s memor>^ is better 
than mine, and T may have used such an illustration.” 
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T deem controlling.” Since the record affords neither re¬ 
solving evidence nor the District Court’s finding on what 
I deem to be the circumstance of controlling importance, 

1 would semi the cause back to the District Court for fur¬ 
ther proceedings with a view to a specific finding of fact 
regarding the conversation between petitioner and the 
F. B. I. agent, with as close a recreation of the incident 

as is now possible. 

Mr. Justice Burton, with whom The Chief Justice 
and Mr. Justice Reed concur, dissenting. 

As the issues in this case are factual and deal largely 
with the credibility of witnesses, the binding force of 
this decision as a precedent is narrow. However, to guard 
against undue extension of its influence, a recorded dis¬ 
sent seems justified. 

The Government does not contest the release of the 
petitioner if she establishes, as a matter of fact, that 
either her long considered and unequivocal plea of guilty 

^ The District .Judge indicated abandonment of the charges that 
the “agents of the Federal Bureau of Investigation mislead ls^c^ 
her or made promises to her that, which at least [mj some degree, 
influenced her action in pleading guilty to the charge, but for the 
purpose of the record” he stated “most vigorously that there «as 
absolutelv nothing in the testimony sustaining such charges or impli¬ 
cations.”' While it does appear, from the record, that petitioner 
abandoned her charge of coercion, there is nothing to buttress the 
sug"-c.stion that she abandoned the charge that she had been misled 
by "the agent, and I therefore read the statement a.s referring o 
threats or promises to induce confession by the petitioner. re 
District .Judge gave no intimation whatever that in his view t ie 
plea of guiltv in connection with all the other circumstances could 
not be deemed to have been intelligently tendered, if m fact it was 
influenced bv the F. B. I. agent’s exposition of the 'aw, as a^s^fted 
by the petitioner. Nowhere is there a suggestion that although the 
agent was not prepared to say her memory of the interview was 
false or incorrect, the District .ludge rejected her account. 
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